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INSURANCE COMMISSIONER OF THE ‘ g Case No 19 CIV -06531 -
STATE OF CALIFO : ) Ass1gned for All Purposes to Hon Danny Y Chou,
Apphcant © )
‘ ) ORDER DENYING RESPONDENT’S
V. - . - ) SPECIAL ANTI-SLAPP MOTION TO
o ) ) STRIKE SRR
. Lo . . L . )
|| CALIFORNIA INSURANCE COMPANY a g
Cahforrua corporatron ; )
Respondent , g ‘
. )

'(Comm1ss1oner) the Conservator of Respondent Cahforma Insurance Company (CIC)y pursuant to'

E‘“HLEIP

SAN MATEO COY Nw:i.; |

SUPERIOR COURT OF THE STATE OF CALIFORNIA - FEB 2 .'20'21
IN.AND FOR THE COUNTY OF SAN MATEOBy Cerko

{ofPUTYCLERK - |

On November 4, 201 9 thls Court appomted Apphcant the Insurance Comm1ssmner of Cahforma

Insurance Code sectron 1011 (See Order Appomtmg Inis. Comr as Conservator and Restralmng :
Orders ) On October- 19 2020 the Commlss1oner filed. an Apphcatlon for Order Approvmg o
Rehablhtatlon Plan (Rehablhtatlon Apphcat1on) In response CIC ﬁled th1s motlon to stnke the
Rehab111tat10n Apphcatron (Motlon or Ant1—SLAPP Motlon) pursuant to Code of C1v11 Procedure sectron .
425 16(sect10n425 16)1 o j IR .‘ ) ‘
The Court heard CIC’s Motlon on February 25 2021 Mrchael Strumwasser and Cynthra Larsen
appeared on behalf of the Commrss1oner Shand Stephens appeared on behalf of CIC Havmg con51dered N

all: ‘papers filed in support of and in opposmon to the Motron oral arguments of the partres a11 testnnony R

and ev1dence presented at the hearmg, and all other pleadlngs and papers on' ﬁle herem the Court demes -

the Ant1 SLAPP Motlon ' ' | |
BACKGROUND

On November 4 2019 the Comm1ss1oner filed a Venﬁed Ex Parte Apphcatron for Order

’Appomtlng Insurance Commissioner as Conservator (Conservator Apphcatron) In the Conservator
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Apphcatron the Comm1ss1oner sought to be appointed as the conservator of CIC under Insurance Code
section 1011 subd1v131on (c). (Conservator Appl., 9 1-2, 19. ) In support, the Commissioner alleged
that: (1) CIC had taken actlons to “merge CIC into” “California Insurance Company, Inc. II” (CIC 1), a
newly created New Mex1co Company, that “is not admltted or licensed to transact the business of
msurance in Cahforma” @id.,19); (2) CIC d1d so “without having filed and obtalned written approval of

the Comm1ss1oner” (zd 9 18); and (3) CIC’s fa11ure to obtain the Commissioner’s approval “is ground

7 .for conservatlon” under Insurance Code section 1011 (zbzd) The Comrmssmner further alleged that,

because CIC II cannot transact business in'California, the merger “would place CIC’s current
policyholders ‘beneﬁci'aries and the California puhlic in immediate jeopardy urrless the Commissioner
promptly acts to protect them ” (Id , 9 14.) The Cormmssroner therefore sought “to conserve CIC’s
property and business so that he can act promptly as conservator to avoid the completlon of CIC’s
merger into an unlicensed forei gn insurer that is not subject to the authonty or control of the -
Comm1ss1oner 7 (Id., 119. ) .

The Court granted the Conservator Apphcatlon and appointed the Comrmssmner the conservator .
of CIC pursuant to Insurance Code section 1011, subdivision (c). (Order Appointing Insurance
Commissioner as Conservator and Restraining Order (Appointrnent Order), p-1.) Aspart of the
Appointment Order, the Court gave the Commissioner the power “to pay or defer payment of all proper
claims and obligations:against CIC accruing prior to or subsequent to his appomtment as Conservator
and to act in all ways and exer01se all powers necessary or appropnate for the purpose of carrylng out”
the Order d.,q1. ) | ' . .

On August 1 1, 2020, the Court denied Respondents’ Verified Application to Vacate the |
November 4 Order Appointing the Commissioner as Conservator. (Order Denying Resp.’s Verified
App. To Vacate the Nov: 4 Order Appointing the Comr. as Conseruator, ex. A.)In its order, the Court
explained that the conseryatorship was ordered because f‘Respondents attempted to take CIC and-its' _ ;
assets out of California via a merger without adequate protection of policyholders and the public....”
(Ibid.) | |

- On October 19, 2020, the Commissioner filed the Rehabilitation Application pursuant to

Insurance Code section 1043. Section 2.6 of the Commissioner’s proposed California Insurance

ORDER DENYING ANTI-SLAPP MOTION - 2
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‘before the Comm1ss1oner or in an arbitration, in which a Cla1mant isa Party and is asserting a claim

,Conservat1on Management; MPA pp.2,9 [“The relevant prov151ons are contamed in Schedule 2.6 of .

Company Rehabilitation-Plan (Rehabilitation Plan) requires.that all “Claimants . . . be offered by CIC
the opportunity to settle Pending Litigation and Subsequent Litigation” in accordance with Schedule 2.6.
(Decl. of J. Holloway ISO Cons:ervator’s App. for Approval of Rehab‘. Plan, ex. A.) “Claimants” are
deﬁned in Schedule 2. 6 as “a Party to Pending Liti gation or Subsequent Litlgation' yvho is asserting or
may assert an 1nterest in that Proceedmg contrary to the 1nterest of the Company, its Afﬁhates or its
Successors ”? (Ibzd ) “Pendmg L1t1gat1on 1s defined as a “Proceedmg pending on the Conservatlon
Date.” (Ibid.) “Subsequent L1t1gat1on” is defined as “a Proceedmg brought after the Conservat1on Date
by the Company, 1ts Afﬁhate or a Successor or a claim asserted by a Policyholder deemed eligible to be
a Claimant....” (Ibza’ )And a “Proceedmg” is defined as “a matter brought in any state or federal court,

agamst or defendmg agamst a claim by, the Company, its Afﬁhate or a Successor regarding a Policy or
RPA.” (Ibid.) Fmally, “Pol1cy” is defined as “a’ workers’ compensat1on insurance pohcy written to
cover, in whole or 1n part, employees in California and 1ssued on or before June 28, 2018,” and “RPA”
is defined as “a Reinsurance Participation Agreement issued by an Affiliate in connection wlth a Policy
covering Californla employees.” (Ibid.) | ‘ |
In response; CIC ﬁled.this Anti-SLAPP Motion. Focusing solely on ISection 2.6 and Schedule 2.6
of the Rehabilitation Plan govenung the settleme_nt of pending and ﬁ1t11re claims inyolvlng CIC, CIC
moves to strike the Rehabllitation Application ﬁled by the Commissioner pursuant to section 425.16.

(Not. of Mot. and Spec1al Ant1 SLAPP Mot. to Strike Compl. of Resp Cal. Ins. Co. Through Pre- .

the Rehab111tat10n Plan™], 14- 17 )
‘ ~ DISCUSSION .
Asa threshold matter, the Court must determine whether an anti- -SLAPP motion under Code of .|
Civil Procedure section 425 16 may be brought in a conservatorship proceedmg under the Insurance

Code. The Court concludes that it may not and therefore denies CIC’s Motion.>

2 Because the Court concludes that section 425.16 does not apply in‘ conServatorship proceedings under
Insurance Code sections. 1010 to 1062, the Court does not address whether CIC has established the two -
prongs for relief: under section 425.16. ‘

ORDER DENYING ANTI-SLAPP MOTION - 3
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o “The prov'is-i:ons.of Part 2-of the Code of Civil Procedure spe'cialfy applyto special proceedings
of a civil nature v[that are\id‘en_tiﬁ‘ed] in Part 3, Title 1 (W rits of Review, Mandamus, and Prohibition) -
unlles"s_‘elither inconsistent with .those'proceed-ihg's or the special proceeding statutes indicate 'otherwise.”"’
.(Bagraticn V. Sapertor Conrt'(2'0.03) 110 Cal. App 4th 1677 1685 (Bagration), intern'al citations omitted; .
see also § 1109 [ ‘the provrslons of Part II of this Code are. apphcable to and constltute the rules of

§ practrce in the proceedlngs mentroned in” the Code of Crv11 Procedure].) But for any other spec1a1
: proceedlng —-ie., a spe01a1 proceedlng other than a writ proceeding brought under Part 3 of the Code of

1| civit Procedure the Cahforma Supreme Court concluded long ago “that the Leglslature s failure to -

& <

make Code of Clyrl_Procedure Part 2 expressly applicable t0” that proceedlng must be held to have
been intentional.” (-Bagration 'a-t p'- 1685.) Thus, the state h1gh court has consistently_“held thatPart2 |
of the Code of C1v11 Procedure extends generally only to civil ¢ actlons and not to those other ;‘special '
proceedings.” (Agrzcultural Labor Relatzons Bd. v. Tex-Cal Land Management Inc (1987) 43 Cal.3d -
696, 707 (Tex—Cal Land Management) ) “[U]nless the statutes establishing the special proceedmg
expressly 1ncorporate Code of ClVll Procedure Part 2 prov1s1ons” (Bagratzon at p 1685), those *
provisions “are mapphcable” (Tex—Cal Land Management atp. 707).

~ “[Flor purposes of apphcablllty of Part 2 of the Code of Civil Procedure ? the definitions of the
tenns “actions” and f‘spec1a1 proceedlngs” “are those set forth,‘ 1n” sections 22 and 23. (Tex-Cal Land
Management supra 43 Cai'3d !at p 707.) Thus, “[a]n action is an ordinary proce'eding in a court of
Justlce by thCh one party prosecutes another for the declaratlon enforcement, or protectlon of aright, '
the redress or preventlon of a wrong, or the punishment of apublic offense.” (§ 22.) And “[e]very other _
remedy is a special proceedmg ”(§23.) B ,

‘Applying these deﬁnitions the Califorriia Supreme Court, over 80 years ago, held that a .
conservatorsh1p proceedrng under Insurance Code sections 1010 to 1062 is a special proceeding that i is
not subject to the prov1s10ns of Part 2 of the Code of ClVll Procedure (See Carpenter v. Pacific Mutual
Life Ins. Co of Cal (1937) 10 Cal 2d 307, 328 (Carpenter I); see also Carpenter V. Paczf ic Mutual Life '
Ins Co. of Cal. (193 9) 13 Cal2d 306, 311-312 (Carpenter II).) This is because that conservatorshlp |

proceedlng is not one in which another party is prosecuting another party at all. It is simply a

proceedlng in which the state is invoking its power over a corporate entity permitted by the state.to

ORDER DENYING ANTI-SLAPP MOTION - 4
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engage ina busmess act1v1ty vitally affected with the pubhc interest upon condition of contlnumg
comphance w1th the requlrements prov1ded by the state. It is not a controversy between pnvate partres

buta proceedlng by the- state in the mterest of the pubhc ”? (Carpenter L atp. 327 ) Thus California

||| courts have regularly held that the prov151ons found in Part 2 of the Code of Civil Procedure do not

apply i in conservatorshlp proceedlngs under the Insurance Code

. " Code of C1v11 Procedure sectron 425.16 — the statute prov1d1ng for an anti-SLAPP motion — is
located in Part 2 of the Code of Civil Procedure CIC p01nts to nothlng in the Insurance Code that -
expressly renders sectlon 425. 16 apphcable to thrs conservatorshlp proceedmg, and the Court could ﬁnd
none Indeed ‘the Leglslature knew how to make partlcular Code of Civil Procedure Part 2 provisions

apphcable to conservatorshlp proceedmgs (see e.g., Ins. Code §-1038 [“Any application under sectron

‘ 1011 or 1016 shall be served upon: the person named in such apphcatlon in the manner prescrzbed by

law for personal servzce,” emphas1s added], Code C1V Proc § 1109 [“Except as otherw1se provided in
this T1t1e the prov131ons of Part I of the Code are apphcable to and constitute the rules of practlce in the
proceedmgs mentloned in th1s T1t1e”]) but chose notto do so for Code of Civil Procedure sectron
425.16. This om1ss1on is telhng (See People 2 Sznohuz (2002) 28 Cal. 4th 205, 213 [holdmg that where
the Legrslature knows how to 1nc1ude a provision but declines to do so, there isa presumptlon that the
om1s51on was 1ntent1ona1] ) Consistent wrth the many decisions hold1ng that various prov1s1ons of Code

of C1v11 Procedure Part 2 are 1napphcable to conservatorshlp proceedlngs under the Insurance Code this

Court ﬁnds that Code of Civil Procedure sectlon 425, 16 does not apply to those proceedmgs either. (See -
e.g, Carpenter II supra, 13 Cal 2d at pp. 311- 312; CarpenterI supra 10 Cal 2d at pp.327- 328

Abraugh supra, 203 Cal. App 3d at p 468. )

3 (See €. g Carpenter II at pp. 311-312 [holdmg that former Code of Civil Procedure sections 946 and
949 governing’ automatic stays pending appeal do not apply in conservatorship proceedings under the
Insurance Code]; Carpenter 1, at pp. 327-328 [holding that Code of Civil Procedure sections 632 and
633 governing statements of decision do not apply to conservatorship proceedmgs under the Insurance
Code]; Abraugh v. Gillespie (1988) 203 Cal.App.3d 462, 468 (4braugh) [holding that Code of Civil
Procedure section 473 governing relief for “mistake, inadvertence, surprise or excusable neglect”-doés
not apply to conservatorshlp proceedlngs under the Insurance Code]; Caminetti v. Guaranty Union Life ‘|
Ins. Co. (1943) 22'Cal.2d 759, 765 [reiterating that former Code of Civil Procedure sections 946 and
949 of do not apply in conservatorshlp proceedlngs under the Insurance Code]. )

ORDER DENYING ANTI-SLAPP MOTION -5
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Contrary to CIC’s assertion; the language of section 425.16 does not reveal a legislative intent to
render that section applicable to this consewatorehip proceeding. T_o the contrary, the subdivisions in
that section governing the award of attorneyrfees on an anti-SLAPP motion, identifying the actions
encluded n‘om its application and staying discovery pending the res:olution of an anti-SLAPP motion
expressly reference an “action,” but do not reference a proceedlng ” (See § 425. 16, subds. (c)(1).& (2),

(d), and (g).) By om1tt1ng the terms ¢ proceedlng or spec1a1 proceedlng from these subd1v1s1ons the

' Leglslature actually s1gna1ed its 1ntent to exempt conservatorshlp proceedings from the purv1ew of

section 425.16. (See Sznohuz supra, 28 Cal 4th at p 213; see also In re Glaczer General Ins. Co: (1991 | -
234 Cal. App.3d 1549, 1554 [ﬁndlng “the general appeal provisions of the Code of Civil Procedure” .
applicable because “[t]hose statutes are expressly made apphcable to any ‘civil action or proceedmg,
emphasis in ongmal] )

The use of the word “proceeding” in subdivision (€) of section 425.16_ does not compela
contrary conclusion. As relevant here, subdivision (e) defines an “act in fl.lrtheran’c}e of a person’s right |
of petition or free speech” to include “any written or oral statement or writing ma.de\before a...judicial
proceeding” or “in connection with an issue under consideration by- . .. any other official proceeding
authorized by law.” (See § 425 16 subds. (b)(1) & (e)(1) & 2).) In using the term proceedlng,” the
subdivision merely establishes that a ‘cause of action” alleged in an action ¢ ansmg from” any statement
or wntmg made before or in connectlon with a special proceeding is subject to an anti-SLAPP motion.
(§ 425 16, subd. (b)(l) ) It does not establish that section 425.16 applies to a cause of action alleged in
any spe01a1 proceeding, mcludlng a conservatorship proceeding under Insurance Code section 1011.

Likewise, CIC’s rehance on thie exemption found in subd1v1s10n (d) of section 425.16 i 1s )
mlsplaced By its terms, subdivision (d) only creates an exceptlon to the general rule that section 425.16
applies to all civil actions as deﬁned,b_y section 22. (See § 425.16, subd. (d) [“This section shall not
api)ly t_o any enforcement action brought in the name of the people of the State of California by the
Attorney General, district attorney, or city attorney, acting as a public prosecutor,” emphaeis added].)
Because an exception, as a matter of lo grc, cannot extend the reach o_t' a general rule beyond what it
would be without that exception, subdivision (d) cannot be construed to expand the application of -

section 425.16 to special proceedings like this one. (See Mountain Lion Foundation v. Fish & Game

- ORDER DENYING ANTI-SLAPP MOTION - 6
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Com. (1997) 16 Cal 4th 105 116 [holding that doctrine of expressio unius est exclusion alterius only

limits the exceptlons to “a general rule”] )

At the hearing, CIC argued that sectlon 425.16 should apply because the Rehab111tat1on

Apphcatlon isa contmuat1on” of an earlier wr1t proceedmg But thls argument is flawed. Although a

wr1t proceedmg is sub]ect to an ant1 SLAPP mot1on (see Code Civ. Proc '§1109), this i isnota wnt
proceedmg Itisa conservatorshlp proceedmg under Insurance Code sect1on 1011 Even 1f as CIC
contends the Rehab111tat10n Plan seeks to- undo a settlement ina pnor wnt proceedmg, th1s does not

transform this specral proceedmg brought under the Insurance Code 1nto a writ proceedmg brought

-under the Code of Civil Procedure Indeed the Comm1ss1oner s authonty to propose and seek court

approval of the Rehablhtatlon Plan comes from the Insurance Code — and not from Part 3 of the Code of
C1v11 Procedure ‘ ) e o '
* Finally, allowmg antl-SLAPP mot1ons in this proceedmg Would defeat the purpose behind the -

conservatorsh1p provisions. of the Insurance Code Those prov151ons contam measures mtended to i

I_prevent d1ss1pat1on of the company ’s assets wh_en_ it fa1ls to- comply with regulations adopted for” the

protection of « olicyholders creditors, and the public” or “when it i's 'found by the Commissioner to be
ina hazardous condition.” (Garamendz V. Execunve sze Ins Co. (1993) l7 Cal. App 4th 504, 515
(Garamendz) ) These measures 1nclude “the ‘drastlc remedy prov1ded by [Insurance Code] sect1on
101 17 (zbzd) and the rehablhtatlon and 11qu1dat1on remedies found m Insurance Code section 1043 (see
Carpenter 1, supra, 10 Cal; 2d at p 329 [noting that “rehab111tat1on and liquidation of 1nsurance
companies” are “extremely 1mportan ” for the public 1nterest]) Through these measures the Legrslature
1ntended “to create a system to protect the pubhc interest in insurance compames > (Fi znanczal -Indem. '
Co v. Superior Court (1955) 45 Cal.2d 395 402 (Fmanczal Indem. ) )

. To that end, the Leg1slature has g1ven the Commissioner broad powers over “the assets of the
insurer” — including the power “to take possess1on of its property” and “to conduct so much of its

bus1ness as he or she deems appropnate” (Commercial Natl Bank v. Superzor Coirt (1993) 14

4In denymg this anti-SLAPP Motlon the Court does not address the ments of any challenge to the

Rehabilitation Plan or preclude CIC from raising the earlier writ proceedlng and the settlement in that

* - ||proceeding in 1ts oppos1t1on to the Rehablhtatlon Apphcatlon

ORDER DENYING AN TI—SLAPP MOTION - 7
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|| Cal. App 4th 393, 402) based solely ona good faith determination by the [C]omm1ss1oner of the

: ex1stence of one of the condltlons enumerated in Insurance Code sectlon 1011 (Rhode Island Ins. Co V.

Downey (1949) 95 Cal. App.2d 220 23 1) And due tof pubhc necess1ty’ and the need for * prompt
action,” the Comm1ss1oner may exerclse many of these powers before a hearlng on its legality. (Id., at
pp 23 5-236 ) SubJ ect1ng every act1on of the Comrmssmner as conservator to a potential ant1-SLAPP
motlon with the attendant costs and delay would srgmﬁcantly hinder the ability of the Comm1ss1oner to
protect the public 1nterest and “defeat the purpose > behind the‘conservatorshlp. (See Financial Indem.,”
at p. -403 [holdmg‘ that ,delay of conservatorshlp would defeat_ the purpose ‘behind the conservatorship-
pr0V1s1ons] ) 4 . 4 “ | . |

Indeed the actions of the Commissioner challenged by CIC in tlns anti-SLAPP mot1on 111ustrate :
this Very pomt Itis well-estabhshed that the Insurance Commlss1oner when act1ng as the conservator of
an insurer, has broad powers “to settle claims against” that insurer under Insurance Code section 1037, -
subdivision (c). (In,re Executive Life Ins. Co. (1995) 32 Cal.App.4th 344, 370.) If, as CIC contends,

evé'ry a’ction taken in court by the Commissioner to settle a claim against the insurer — such' as the filing.

v. of a motion to enter Judgment pursuant to Code of Civil Procedure section 646.6 — subJ ects the

Commrsswner to an antl-SLAPP motlon and the risk of 51gruﬁcant delay and an attorney fees award,

then the ab111ty of the Commlss1oner to prevent the dlss1pat10n of the conserved insurer’s assets through

‘settlement would be s1gn1ﬁcantly comprormsed 1f not destroyed ThJS would be wholly m1rn1cal to the

purpose behind the conservatorshlp provrslons of'the Insurance Code (See Garamendz Ssupra, 17

Cal. App.4th at p. 515 ) Rather than allow such an anomalous result ” th1s Court holds that anti- SLAPP
motions are not avallable in conservatorshlp proceedlngs under the Insurance Code. (Equzlon '
Enterprzses V. Consumer Cause Inc (2002) 29 Cal.4th 53 64-65, 1nternal quotatlons om1tted [hold1ng
that “Leglslature s 1ntent” to “broadly . protect the r1ght of pet1t10n cannot trump “fundamental rule
of’ statute constructlon that statutes should be construed to avoid anomahes internal quotations

omltted] ) Accordmgly, CIC’s Anti-SLAPP Motron is demed

ORDER l)ENYING ANTI-SLAPP MOTION - 8
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‘ B

‘ DENIED

ORDER

ased on the foregomg, IT IS HEREBY ORDERED that CIC’s Ant1-SLAPP Motlon 1S

Dated:. .

Feb. 26, 221

\ Danny Y Chou L
p Judge of the Superlor Court
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