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SUPERIOR COURT OF CALIFORNIA
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CALIFORNIA INSURANCE COMPANY , a
California corporation,

Respondent.

jProposed Statement of Decision and Tentative Order After Hearing

Case No. 19-CIV-06531

PRO‘POSE]‘)‘ STATEMENT OF DECISION
AND TENTATIVE ORDER AFTER
HEARING 8-23-23

Dept. 3
Judge: Hon. Susan L. Greenberg

8-23-23

© 2024 Workers' Comp Executive All Right Reservedl Provided to you by Workers' Comp Executiye - www.wcexec.com



http://www.wcexec.com

—

® N v R WIS 0V 0 Ny AW N = O

O 0 N & W bW N

| parties’ briefing shall retain original references to CIC as Respondent.

PROPOSED STATEMENT OF DECISION AND TENTATIVE ORDER APPROVING
PROPOSED REHABILITATION PLAN
The following constitutes the Court’s Proposed Statement of Decision and Tentative Order
pursuant to California Rule of Court, Rule 3.1590 ef seq., and subject to the partres’ timely o‘ejections

under the same rules.

INTRODUCTION AND OVERVIEW OF REHABILITATVION PLAN
On November 4, 2019, this Court jigranted the Verified Ex Perte Application of the Insurance

Commissioner (“Commissioner” or “Conservator” or “Applicant”)! under Insurance Code section 1011,

| subdivision (c),? for an Order Appointing Insurance Commissioner as Conservator and Restraining

Order (“Conservation Application™) placirlg Respondent California Insurance Company (“CIC”)? in
conservatorship (“Conservation Order”). The Conservaﬁon Application alleged that CIC was “in the

midst of an attempt to merge with-a newly formed New Mexico entity, thereby transferring control of

'CIC without obtainirlg the Commissioner’s;;approvall as required by law.” (Conservation Appl. 1] 4, citing

§ 1215.2.) California law would automatically revoke CIC’s certificate of authority to transact insurance
business upon consummation of this unapproved merger, as the New Mexico entity, a “nonadmitted

insurer,” could not transact insurance business in California. (Conservation Appl. 11, citing §§ 700,

701, 1760.1.)

In his Conservation Application, .the Commissioner explairled that “if CIC is permitted to
consummate the 1llega1 merger, CIC pohcyholders in California will be left holdlng policies of a non-
admitted insurer. Slnce CIC could not legally service those policies, poltcyholders, including employees
with serious work-related injuries and other claimants entitled to vital qnd necessary insurance

benefits, may not have recourse to benefits.” (Id. at 4, § 11 [emphasis adaed].) The Commissioner

!

! The Insurance Commissioner and the Conservator are the same state official. For clarity, the

', Court shall refer to him solely as the Commissioner, the parties’ briefing shall retain original

references to the Cominissioner as Conservator or Applicant. 1
Z Al subsequent statutory 01tat10ns are to the Insurance Code unless otherw1se indicated.

3 The Court shall solely refer to Cahfornra Insurance Commission as CIC However, the

: 2
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emphasized that, pr10r to the unlawful merger attempt, “CIC had established a pattern of flouting
regulatory procésses de51gned to protect Cahforma policyholders from unfalrf and deceptive practices,”
citing CIC’s illegal r;nodiﬁcations to insura;nce policies. (/d. at 5-6, Y 17.)

The Court now considers the Commissioner’s Application for Order Approving RehabilitatiOn

Plan (“Plan Application™), setting out the terms under which the conservatorship would be concluded.

|| The Commissioner describes the proposed, Rehabilitation Plan as “designed to . . . complete CIC’s exit

from the state on terms that protect the Cempany, policyholders, and the public.” (Plan Appl., p. 19.)

To achieve that goal, he explains, the Plan

has been structured around an Assumption Reinsurance and Administration Agreement
(“Reinsurance Agreement”) under which an admitted insurer authorized to write
workers’ compensation insurance in California will assume CIC’s in-force California
policies and reinsure the liabilities under expired CIC California policies. CIC will then
be permitted to merge with its out-of-state affiliate, CIC II, and will surrender its
certificate of authority to write insurance in California without dlmlmshlng the rights of
policyholders.

(Ibid.) |
! ' ' .
CIC opposes. approval of the Rehabilitation Plan on several grounds. ‘First, CIC objects to Plan

11§ 2.6, which incorporates Schedule 2.6. This section concerns litigation arising out of an illegal

modification to CIC’s insurance policieé. -(See Background and Part II, infra.) Under the Plan,

|| policyholders engaged in such litigation fwill be offered an 0pportunity to settle their claims and

associated litigation i)y electing a remedy amoung the choices outlined. Second, CIC objects to Plan §
2.2, which outlines apublic bid solicitatiorr procedure for CIC’s reinsurer in California. CIC opposes
the public bid process on the grounds that its affiliate, Continental Indemnity Company (“Continental”)
should have a right of first refusal to reinsure or purchase its California business. Finally, CIC opposes
the Rehabilitation Plan’s inclusion of Connecticut and New York policyholders pursuant to requests
filed by the Connecticut Insurance Department and the New York State Department of Financial
Services in November 2022. ! :

The Court held two hearings on the Plan Application, on July 25, 2023 and August 23, 2023
The Court has con51dered all arguments made by all counsel during the heafrmg The Court has also

considered the pleadlngs filed in this matter as well as a number of email bnefs sent to the Court and

|
.{ all parties, filed and sent both prior to and after the August 23, 2023 hearing. These email briefs include

1
1
|
3 !
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but are not limited to the following: '

Applicant’s ,Preposed Order Appfoving Proposed Rehabilitation Pl‘an (received October 16,
2023); |

Respondent’s Redline Opposition to Conservator’s Proposed Order Approving Proposed
Rehabilitation Plan (received December 12, 2023); |

Respondent’s Proposed Order Ai)proving Proposed Rehabilitation Plan Without Sections 2.6
and 2.2 Which Are Not Approved (received December 12, 2023);

Declaration of Shand S. Stephens In Support of Respondent California Insurance Company,
Inc.’s Rehabilitation Plan Preposed Order (received December 12, 2023);

Respondent California Insurance Company’s Redline Opposition to Conservator’s Proposed
Order Approving Proposed Rehabilitation ;Plan (filed December 12, 2023);

Email letter brief from attorney Eric K. Larson (dated August 25, 2023);

Email letter brief from attorney Cynthia J. Larsen (dated September 1, 2023);

Email letter brief from attorney Shand S. Stephens (dated September 1, 2023);

Email letter brief from attorney Shand S. ‘Stephens (dated September 5, 2023);

Email letter brief from attorney Cynthia J. Larsen (dated September 6, 2023), with attachments
thereto; ‘

Email letter brief from attorney Shend S. Stephens (dated September 6, 2023);

Email letter brief from attorney P:hil Walker (dated September 19, 2023), with attachments.
thereto, and with Proposed Inclusion in Drfcift Order; ' *

Email from attorney Cynthia J. Larsen with a redlined version of the Revised Rehabilitation Plan
to the draft Proposed Order containing post-heering revisions (dated October'18, 2023).

Redlined version of the Revised Rehabilitation Plan to the draft Proposed Order containing post-
hearing revisions (filed October 16, 2023).I

Because the final briefing was filed and received by this Court on Deceimber 12,2023, this matter
was under submission to this Court as of December 12, 2023. % '
After a full review of the pleadmgs and email letter briefs and con51derat10n of oral argument,
the Court adopts its tentative ruling approvmg the Plan Application. The Court APPROVES the
l
|

| 4 |
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Insurance Commissioner of the State of California’s California Insurance Cofnpanv Rehabilitation Plan

as filed with this Court on October 16, 2023 (attached hereto as Exhibit A), f‘or the reasons enumerated

below.
BACKGROUND
As the litigation addressed by Plan § 2.6 predates CIC’s conservatorship, the Court first explores

the context surrounding those cases. CIC and its affiliates formerly marketed workers’ compensation

{|insurance under a program which they called “EquityComp.” Workers compensation insurance

policies under EquityComp featured two components: (1) a standard “guaranteed-cost” policy that had
been filed with the Commissioner as requirled by law, and (2) a “Reinsuraﬁcg Participation Agreement”
(RPA) that was not filed with or approved by the Commissioner and altered certain terms of the
guaranteed-cost policy, including its pricing. (Ins. Code §§ 11658, 11735 [policy filing requirements];
Holloway Plan App. Decl.* § 14.)° In 2014, Shasta Linen Supply, Inc., which held a CIC guaranteed-
cost policy and an accompanying RPA, filed an appeal With the Commissioner challenging CIC’s use
of the RPA. An administrative law judge conducted an adjudicatory hearing and concluded that “CIC’s
EquityComp program and the accompanyirﬁg RPA constitute a misapplication of the filed rates of CIC
in violation of California Insurance Codev section 11737 and that “CIC’s failure to file and secure
approval of EquityComp and the RPA, in violation of Insurance dee section 11658, renders the RPA
void as a matter of law.” (Matter of Shasta Linen ‘Supply, Inc. (June 22, 2016) Cal. Ins. Comm’r, No.
AHB-WCA-14-31 (Shasta Linen).) The Commissioner adopted the Shasta Linen decision and

4 Joe Holloway is Deputy‘Insurarice Commissioner, the Chief Executive. Officer of CDI’s

| [California Department of Insurance] Conservation and Liquidation Office, and Conservation Manager

for CIC in conservation. (Holloway Plan App. Decl., 1 2.)
5 Citations to the parties’ filings in support of and opposition to the Plan Application are

‘referenced as follows: Exhibits, declarations, and requests for judicial notice filed by the Conservator in

support of the October 19, 2020, Plan Application are designated by “Plan Appl.,” as in “Holloway Plan

| Appl. Decl.” Exhibits, declarations, and requests for judicial notice filed by CIC with its November 10,
] 2022, Opposmon to Conservator’s Application for Approval of Rehabilitation Plan are des1gnated by

“Opp ., as in “Silver Opp. Decl.” Similarly, filings accompanying the Conservator s February 10, 2023,
'Reply to Respondents Oppos1t10n to Application for Approval of Rehablhtatlon Plan are designated by
“Reply”; filings accompanylng CIC’s February 16, 2023, Sur-Reply to the Conservator s Reply are
designated by “Sur-Opp.”; and the Commissioner’s Reply to Respondent’s Sur-Reply is designated as
“Reply to Sur-Opp.”

5
© 2024 Workers' Corhy@nesed Statgment: ofRssision andcLentative,OrdaeAftes Hlearing§723wdv weexec.com



http://www.wcexec.com

O 0 N & b W NN =

N NN N N N N N N N = o o e e e e e e e
0 3 N AW =R DOV 0NN YN RN RO

designated it a precedential decision, permitting its citation as authority in éubsequent Department of
Insurance (“Department™) hearings. ¢ (Id. at.70 [citing Gov. Code, § 1142:5.60, subd. (b)]; see also
Settlemént Agreement between the California Department of Insurance, California Insurance Company
and Applied Underwriters Captive Risk Assurance Company, Inc., dated June 7, 2017 (“Shasta Linen
Settlement Agreement”), Reply Compeﬁdium, Exh. 5 at 2 [CIC agrees to precedential effect of Shasta
Linen decision].)

Shasta Linen expresslyﬂ did not address the equitable remedies available to policyholders in a
court of law. (Jd. at 68 [“Any additional remedies to which Shasta Linen is entitled based upon CIC’s
conduct are outside the scope of this proceeding.”].)” Numerous-cases have since been filed by
policyhoiders or by CIC and its affiliates, which are collectively known as the “RPA litigation.”

With this context, the Court turns to thé facts of this case in greater detail.

A. CIC and Its Affiliates

CIC is a property and casualty insurance company that holds a certificate of authority issued by
the Commissioner authorizing it to fransact workers’ compensation business in the State of California.
(Holioway Plan Appl. Decl., §5; see generally Ins. Code §§ 700, 701, 717 [outlining certificate of
authority requirement and issuance criteria].) CIC is a subsidiary of North American Casualty Company
(“NACC”), which in turn is owned by AU_t Holding Company (“AU Holding”). Stephen M. Menzies is
the foﬁnder, president, and sole shareholder of AU Holding. (Holloway Plan Appl. Decl. §5.) CIC

{ marketed the RPA principally through its affiliate Applied Underwriters Inc. (“AUI”). Another affiliate,

Applied Underwriters Captivé Reinsurance Assurance Company (“AUCRA”), is an admitted insurer
who serves as the purported “reinsurer” under the RPA. (Shasta Linen, supra, at 10-11.)
In Shasta Linen, the Commissioner found that CIC, AUI, and AUCRA were a joint enterprise

rather than separate entities. (Shasta Linen, supra, at 49.) Two California Courts of Appeal have made

¢ The Court shall refer to the California Department of Insurance solély as the Department.

'| Evidence referencing the Department as “CDI” shall retain the original nomenclature.

7 The Supreme Court has confirmed that where the Insurance Commissioner has jurisdictidn to
adjudicate disputes over charged rates, “administrative proceedings are not a ratepayer’s ‘exclusive
remedy for the charging of an unfiled rate.” (Villanueva v. Fidelity National Zl"itle Co. (2021) 11 Cal.5th
104, 126.) ;

l
!
6 |
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similar findings. (Vielsen Contracting, Inc. v. AUI (2018) 22 Cal.App.5th 1?096, 1116-1117 (Nielsen)
[record on appeal supported conclusion that affiliated entities should be considered as one because they

were “so enmeshed” and “intertwined”]; Luxor Cabs, Inc. v. AUCRA (2018) 30 Cal.App.5th 970, 985-

986 (Luxor Cabs) [same].) As evidence of é} joint enterprise, the Commissioner noted that AUI generated

the marketing material for the EquityComp program and that AUCRA executed the RPA as a “profit-

sharing” plan to override critical terms o:f the CIC-provided guaranteed—cc}st policy. (Shasta Linen,

| supra, at 26-31.)

The pertinent evidence in this case supports the Commissioner’s conclusion in Shasta Linen.

| CIC and the affiliates worked collectively under shared management to implement the EquityComp

|| program, and the companies continue to work in tandem. Under the Management Services Agreement

between CIC and AUI, AUI cbmprehensi_vely manages CIC’s affairs by: (1) providing actuarial and
claims services in connection with CIC’s leicies; (2) providing undérwﬁting Serviées; (3) paying CIC’s
bills and collecting its receivables; (4) mgnaging CIC’s investments; and (5) performing accounting
services, including filing CIC’s required ﬁnancial statements and tax returns. (Holloway Plan Appl.
Decl. § 12, Exhs. B, C.) AUI provides CIC “necessary and appropriate personnel, administrative, office
and building services.” (Id., Exh. B at 3;) CIC directs and supervises AUI under the terms of the

|| Management Services Agreement. (Holldway Plan Appl. Decl. Exh. B at 1.) As of the filing of the

Plan Application, the Nebraska Secretary of State’s website listed Menzies, the indirect owner of CIC,

and Jeffrey Silver, CIC’s Secretary and General Counsel, ds the only directors of AUI (Holloway Plan

|| Appl. Decl. §11.)

B. The Guaranteed-Cost Policy and the Reinsurance Participation Agreement

Employers usually purchase workers’ compensation insurance as a guaranteed-cost policy under

1| which the policyholder' pays a fixed pfemium and the insurer reimburse§ all covered workers’

compensation losses. In loss-sensitive policies, on the other hand, the employer’s premium'for the policy

year depends on the insured’s actual cost of claims. (Muzzarelli Plan Appl. Decl. §12.)% As the
. - |

| Commissioner explained in Shasta Linen:

8 Giovanni Muzzarelli is a Senior Casualty Actuary at the Department.
|

. : 7 .
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By definition, loss sensitive plans are ‘profit-sharing,” Generally, carriers market loss
sensitive programs exclusively to large employers. In fact, many jurisdictions restrict the
sale of loss sensitive programs to employers whose annual premiums exceed $500,000.
Large employers are typically better able to cope with loss and experience modification
variations and are in a better position to control claims costs. ... Loss sensitive programs
are issued as endorsements to guaranteed cost policies and require the Insurance
Commissioner’s approval. .

(Id. at 15-16.) The EquityComp RPA was a loss-sensitive program, sold without the Commissioner’s
approval in conjunction with the CIC guaranteed-cost policy. |

CIC, AUI and AUCRA intentionally failed to seek the Commissioner’s approval for the RPA.
Indeed, they patented the RPA as a vehicle to avoid insurance regulation, and touted the program’s
freedom from state regulatory constraints in the pat’ént application. (Shasta L;'nen, supra, at 24.) The
Commissioner found that AUI “structured EquityComp and the RPA to circumvent state regulators.”

(Zd. at 50.) As the court of appeal subsequently explained in Luxor Cabs., sup?a, 30 Cal.App.5th at 986:

Obviously, allowing an insurer to circumvent the comprehensive regulatory structure
applicable to the issuance of workers’ compensation insurance in this state simply by
amending its approved policy forms through a side agreement with a subsidiary is
contrary to the public policy underlying California’s workers’ compensation law and
cannot be countenanced.

(See also Nielsen Contracting, supra, 22 Cal.App.5th at 1118 [finding that failure to file the RPA
“prevent[ed] crucial regulatory oversight e:md thus render[ed] the unfiled agreement unlawful and void
as a matter of law”]; accord Minnieland Private Day School, Inc. v. Applied Underwriters Captive Risk
Assurance Company, Inc. (4th Cir. 2019) 913 F.3d 409, 423.) The design of the EquityComp program
attracted attention nationally. Regulators in Wisconsin, Vermont, New Jersey, and New York each took
steps to stop sale of policies involving RPAs. Some cited CIC and its affiliates for violating prior orders
to halt such sales and imposed penalties of up to $3 million. (Holloway Plan Appl. Decl. § 18.a-d.)
The Commissioner found that the EquityComp RPAs departed in material ways from industry-
standard loss-sensitive programs, as the RPAs employed nonstandard terminology’ and gave CIC “sole
discretion” to determine several variables upon which policyholders’ charges were based. (Shasta Linen,
supra, at 22-23 [“non-linear retrospective plan” resulted in “‘fundamentally new preinium structure’”’];
59-31 [“loss pick containment” formula fo:‘r fees created astronomical fees 01}1 low-loss policies]; 31-32

[unusual three-year term, with severe penalties for early cancellation or non?—renewal]; 32, 56 [choice-

% The name “Reinsurance Participation Agreement” isitselfa misnom%r. CIC conceded in Shasta
Linen that the RPA was not in fact a reinsurance agreement. (Shasta Linen, supra, at 25.)

8
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of-law and dispute resolution procedures superseded guaranteed-cost policy provisions and required

|
.| application of Nebraska law and binding arbitration in the British Virgin Islands]; 33-34 [run-off loss

development factors,” created valuation method “not used by other- carriers”]; 34-35 [close-out
distribution precluding return of amounts due policyholders for up to seven years after policy expiration
at CIC’s “sole discretion”].)

“Moreover, policyholders that executed the RPA were unlikely to be fully aware of its terms. CIC

| and its affiliates w1thhe1d copies of prospectlve pohcyholders RPAs under after pohcyholders had pa1d

to enroll in the EquityComp program. At that point, refusal to sign the RPA would have resulted in
cancellation of their workers’ compensation coverage. (Shasta Liﬁcn, supra, at 25, 27—28; Lichtenegger
Plan Appl. Decl. ﬁ 26, 32.1% The RPA that policyholders signed différed materially from the
representations made in the marketing mateﬁals, including as to cost of coverage. (Id. at 27 [Program
Summary & Scenario document provided to potential policyholders included a “single-year‘table [that]
does not represent the one-year cost of the program.”].) |

Obfuscation of the RPA became particularly problematic because the agreement employed

undefined and non-standard terms when describing how to calculate premiums, deposits, or other

payments Adue. It thus became virtually ‘impossible. for policyholders to’ calculate their monthly
premiums, budget for workers’ compensation insurance or verify charges based on the RPA. (Shasta

| Linen, supra, at 29-30; Llchtenegger Plan Appl Decl. {15, 20, 28- 29) The lack of transparency in

billing espe01ally concerned the Comm1ssroner in light of the potential for b1111ng errors; indeed, AUI
ultlmately conceded that Shasta Llnen s bill included such b1111ng €erTors. (Shasta Linen at 38.)
Policyholders who sought a551stance regardlng billing errors were often stonewalled by company
representatives, who.claimed that billing calcul_at1on methodology was proprretary. (Llchtenegger Plan
Appl. Decl. 1120, 29.) This forced policyholders to either pay the monthly bill or face cancellation of

their workers’ compensation insurance. (See id. at ﬂ 6, 29-30, 47.) Policyholders that were unable to

‘pay despite the lack of transparency in monthly billing often had no choice but to execute promissory

‘notes extended by AUI to spread out paymerits. (See Shasta Linen at 38; Licht:enegger Plan Appl. Decl.

' |
10 T arry Lichtenegger is a California attorney who has represented ﬁfty—one business clients in

-actions agamst AUI, 'AUCRA, and CIC.

: 9
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The RPA also incentivized CIC, AUI, and AUCRA to settle claims related to employee injuries
for more money than they should have been paid according to industry practices and to over-reserve
case funds at policyholdéfs’ expense.!! (Muzzarelli Plan Appl. Decl., 119, 29, 42 ) CIC has not
disputed Muzzarelli’s explanation of the financial incentives created by the RPA, and evidence suggests
that CIC and its affiliates have yielded to those incentives by keeping cléims open to reap investment
income on policyholder funds. (Lichtenegger Plan Appl. Decl. 47 43, 56-57.) Policyholders have also
reported that CIC failed to pursue subrogation when requested or invéstigate employees’ claims of

injury. (Lichtenegger Plan Appl. Decl. {55, 58, 62; Shasta Linen, supra, at 38 [AUI’s inaction

| regarding request to investigate potential ‘fraud cost policyholder over $100,000.]) Then, the RPA
‘| penalized dissatisfied EquityComp policyholders by applying much higher loss development factors
| (LDFs) to the claims of employers that chose not to renew their policies after the three-year active term,
-| essentially penalizing them fqr non-renewal. (Shasta Linen at 58.) The Commissioner considered such

‘| a penalty akin to restricting payment of a policyholder dividend due to the policyholder’s failure to

renew a policy, which is considered 4 “coercive and illegal ... unfair practice.” (Id. at 58.)

This scheme frustrated policyholders’ profit-sharing expectations. In Shasta Linen, the ALJ
twice ordered CIC to provide the number of participants that had received profit-sharing distribution,
but CIC refused to comply, leading the ALJ to draw the adverse inference that there never had been any
profit-sharing distributions. (Shasta Linen, supra, at 35.) CIC has not disputed that inference in this
Court. ‘

C. The RPA Litigation

As CIC’s Conservator, the Commissioner has reviewed all EquityComp RPA litigation and has
identified three categories of cases. (Holloway Plan Appl. Decl. 9 15; Larsen Reply Decl.12, 99 10-41.)
The first category involves policyholder—i;litiated lawsuits, arbitrations, anq appeals initiated in the

Department’s Administrative Hearing Bureau. These policyholders allege the iRPA’s illegality and seek

1 Over-reserving occurs when an insurer holds more funds in reserve *fthan its estimate of
future loss payments related to an individual claim rather than disbursing the excess funds to the
policyholder. (See Muzzarelli Reply Decl. ¥ 42.) '

12 Cynthia Larsen is a California attorney.and counsel of record for thcfa Conservator. -
|
i
' | 10 |
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to eancel their policies, thereby receiving a refund of their excess premium. (}lolloway Plan Appl. Decl.
9 15; Lichtenegger Plan Appl. Decl. {6, 25; Larsen Reply Decl. 9 19.) The (i]ommissioner argnes that
policyholders have been: compelled into litigation to receive their refunds because AUCRA leveraged
its discretion under the RPA to retain excess premiums. (Lichtenegger Plan A;ppl. Decl. 18, 22, 33.)
Once policyholders receive awards in their favor, CIC and affiliates then pursue costly and lengthy
appeals against those awards. (See Lichtenegger Plan Appl. Decl. 137, 51; Larsen Reply Decl. 11 17,
19, 23-26, 29.) The second category consists .of the cross-complaints which‘AUC.RA has filed in the

first category of cases in order to enforce the RPA’s terms, despite Court of Appeal precedent that has

.| concluded that the RPA is 1llegal (L1chtenegger Plan Appl. Decl. § 6; Larsen Reply Decl: [ 14-15; see,

e.g., Luxor Cabs, supra 30 Cal.App.Sth at 986; Nielsen, supra, 22 Cal. App 5th at 1118; Jackpot
Harvesting, Inc. v. AUI (2019) 33 Cal.App.5th 719 (Jackpof).) CIC has also filed parallel cross-
complaints alongside'AUCRA to enforcel- underlying guaranteed-cost policies in the event that the
EquityComp RPA is. found unenforceable. (Lichtenegger Plan Appl. Decl T 6 )

The third category of litigation concerns parallel l1t1gat10n initiated by AUI in Nebraska to
enforce promissory notes signed by pohcyholders who could not afford the charges imposed by the
RPA. (Lichtenegger Plan Appl. Decl. 9 6; 47, 49; Larsen Reply Decl:, Y 23-27, 37.) Although these
cases are almost always dismissed for lack of personal jurisdiction, the Commissioner argues that the
threat of costly litigation has deterred policyholders from asserting ‘the illegality of the RPA.
(Lichtenegger Plan App. Dec., {9 46-47; Larsen Reply 'Dec., 937.)

D. CIC’s Attempted Merger Intp a New Meiico Affiliate‘

The Ninth Circuit has summarized the procedural history of this attempted merger as follows:

In January 2019, Steven Menzies, as Chief Executive Officer of Applied Underwriters,
Inc. and as President of CIC L entered into an agreement with Berkshire Hathaway to
purchase Berkshire's controlhng interest in CIC I (the “Agreement”). The Agreement
included a $50 million “breakup fee” were the transaction not consummated by
September 30, 2019.

California Insurance Code § 1215.2(d) requires the California Insurance Commissioner
to approve any sale (or merger) of a controlling interest in an admitted California insurer,

and further provides the Commissioner with 60 days to approve or disapprove such
transactions upon submission of the information concerning the transaction required by
§ 1215.2(a). These required submissions are known as “Form A” submissions. On April
9, 2019, Menzies, acting on behalf of CIC I, submitted to the California Department of
Insurance (“CDI”) his first “Form A,” which detailed the proposed Agreement and
sought official approval. However, upon review, the CDI requested further information
concerning the Agreement, requiring Menzies to withdraw the first Form A submission

l
l
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and to submit a second Form A on June 12, 2019. After this second Form A submission
was found unsatisfactory, Menzies submltted his third (and final) Form A submission
concerning the Agreement on September 7, 2019.

When it became clear the Agreement would not be approved by the Commissioner in
time to avoid the $50 million “breakup fee,” Menzies attempted to avoid the California
regulatory process altogether by consummating the Agreement without CDI approval.
Menzies sought to effect a merger (the “Merger”) between CIC I, which he now .
purported to control, and a newly-formed New Mexico corporation, Appellant California
Insurance Company (“CIC II”). This newly formed corporate insurer was not subject to
California insurance regulations.

Menzies negotiated a ten-day Agreement deadline extension with Berkshire, at a cost of
$10 million. On October 9, 2019, one day before the extended deadline was set to expire,
the CDI notified Menzies that if the Merger were to be consummated without the
approval of the CDI, “[CIC I] will cease to exist and [CIC II will be] an unlicensed insurer
[ ] precluded from transacting the business of insurance in California.” The uncertain fate
of the Merger notwithstanding, the Agreement between Berkshire and Menzies closed
on October 10, 2019, with CIC I becoming wholly owned by Menzies.

On November 4, 2019, before the CIC I/CIC II Merger could be completed, and without
notice given to Appellants the Commissioner filed an ex parte conservation application
in the Superior Court of San Mateo which sought “an order appointing him as conservator
of [CIC I].” The conservation application was based on the Commissioner's allegat1on
that Menzies had not “filed and obtained written approval of the Commissioner” to
consummate the Merger, in violation of California Insurance Code § 1215.2(d).

Also on November 4, 2019, again without any notice to Appellants, the Superior Court
granted the Commissioner's conservation application, appointing California Insurance
Commissioner Ricardo Lara as the Conservator of CIC I. In justifying lack of notice to
Appellants, the Superior Court explicitly found that the Commissioner has ... established
good cause to believe that the State of California would be prejudiced were it to provide
respondent advanced notice of this proceeding in that [CIC I] has within its authority
power to at any time complete the ostensible consummation of the transaction, which
would have the effect of at least forfeiting [CIC I's] certificate of authority, renderlng
California policyholders ostensibly insured by an out-of-state insurer without authority
to transact insurance in California.

CIC 1 subsequently contested, unsuccessfully, the grounds upon which the
conservatorship was instituted. Specifically, on March 12, 2020, CIC I filed an
application to vacate the conservatorship with the Superior Court, arguing that: 1) the
conservatorship was obtained under false pretenses; 2) the conditions cited for imposing
the conservatorship no longer existed; 3) the Commissioner acted arbitrarily,
capriciously, and in bad faith; and 4) the conservatorship continues to harm CIC I. After
an August 6, 2020 hearing at which CIC I appeared by counsel, the Superior Court denied
CIC I's application to vacate the conservatorship on August 11, 2020, for the following
reasons:
|

Respondents attempted to take [CIC I] and its assets out of Cal1fom1a via amerger
without adequate protection of policyholders and the publ1c and the
Conservatorship was ordered on those grounds. Respondents have failed to
demonstrate that the conditions necessitating conservation no longer exist. In
light of Respondent's prior conduct, the Conservation Orlder ensures that
Respondents do not again attempt to take [CIC ] and its assetsl out of California

i
|

12 i

© 2024 Workers' CorkFeResad Statgment efDscision and Lentative,OrdaeAftes Hlearing 8235y weexec.com



http://www.wcexec.com

[

-I\JNI\)N‘I\)[\)[\)[\)[\)HMH)—AHH)—AHHH
(= B e Y R LY N T = TN« T - - B I« N U, T SO V'S B & =

© ® N L bW N

... [and] the Commissioner's preference to pursue a Rehabilitation Plan [for CIC
I] is reasonable and sufficient under the circumstances. ‘

Following this denial, CIC I filed an application for interlocutory appellate review with
the California Court of Appeal, which was also denied. The record does not demonstrate
whether a writ was sought from the California Supreme Court. On October 19, 2020, the
Commissioner filed a proposed Rehabilitation Plan (“Rehabilitation Plan”) with the
Superior Court which articulated the terms he would accept to end the conservatorship
of CIC L. CIC I has refused to accept the Commissioner's stated terms, so the
conservatorship proceedings remain ongoing.

After CIC I had unsuccessfully challenged the bases of the conservatorship in state court,

Appellants Applied and CIC II filed separate actions in federal court, asserting causes of
action under 42 U.S.C. § 1983 alleging various constitutional violations (“the federal

actions”). Appellants sought, among other forms -of relief, orders “declaring the

Commissioner's actions, as alleged, violate [Appellants'] rights to due process and equal

protection under the Fourteenth Amendment to the United States Constitution.”

Appellants also sought orders “directing the Commissioner to take all necessary steps to

end [CIC I's] conservatorship pursuant to California Insurance Code § 1012, and

enjoining the Commissioner from continuing the conservation.” The district court

dismissed both actions pursuant to Federal Rule of Civil Procedure 12(b)(1), with each

order holding that the district court, lacked jurisdiction to hear the cases under both the
“prior exclusive jurisdiction” rule and the Younger abstention doctrine.

(Applied Underwriters, Inc. v. Lara (9th Cir. 2022) 37 F.4th 579, 585-587, cert. denied (2023)

- 143 S.Ct. 748 [affirming “the district court's dismissal of the federal actions™].)

Additionally, on October 7, 2019, the Department received a phone message from the New
Mexico Superintendent’s Office informing.them that he was going to hold a hearing on approval of the
merger, which he held on October 9, graqting a New Mexico Certificate of Authoﬁty to CICII and
approving its acquisition of CIC. (/d. at {10, 12 & Exh. A.) CIC points out that Department
representatives attended the New Mexico hearing telephonically and did not object. (Silver Opp. Decl.
99 64, 66.) However, the Commissioner ex?lains that under the national system of insurance regulation,
whether or not New Mexico wanted to give its approval to CICII acquiring CIC, California’s
Commissioner woulg also need to approve the merger. (Reporter’s Transcgipt of Proceedings (RT),
Aug. 23,2023, 127:13-128:19; § 1215.2.) The merger could not lawfully take f)lace without California’s
approval of CIC being acquired, irrespective of New Mexico’s approval. (Ibid;.) The Commissioner also

: i
points out that on the evening of the October 9 hearing, the Department wrote Silver a letter advising
' i
!
|
|
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him that

if the merger by and between CIC and California Insurance Company II is completed
without obtaining the prior approval of the California Insurance Commissioner as
required by California Insurance Code Section 1215.2 and 1011(c), the applicant will be
in violation of California law. Additionally, once the merger is completed, CIC will cease
to exist and California Insurance Company II, as an unlicensed insurer is precluded from
transacting the business of insurance in California from and after the effective date of the
merger unless and until it becomes admitted in California.

(Letter dated October 9, 2019, from Department attorney Laszlo Komjathy, Jr. to Jeffrey Silver
regarding CIC Form A, Opp. Compendium, Ex. 86, p. 2.) ’

Following the New Mexico action, Menzies proceeded to close the Berkshire Hathaway buyout
and the acquisition of CIC and other affiliated companies without approval of the California Form A
application. (Holloway Plan Appl. Decl. §26.) At that point, were CIC to have filed with the California
Secretary of State a certificate of merger, the merger of CIC iﬁto CIC IT would have been completed
(Conservation Appl. q 13, citing Corp. Code, § 1108, subd. (d)), and CIC’s Certificate of Authority to
transact the business of insurance in Califoﬁa would have been revoked by operation of law, in which
case “CIC policyholders in California will be left holding policies of a non-admitted insurer. Since CIC
could not legally service those policies, policyholders, including employees with serious work-related
injuries. and other claimants entitled to vital and necessary insurance benefits, may not have recourse to
benefits.” (Conservation App., ] 11.) The Commissioner therefore sought the Conservation Order under
Insurance Code sec‘gion 1011, subdivision (c), which authorizes him to take over the business of an
insurer that “has transferred, or attempted to transfer, substantially its entire property or business or,
without consent, has entered into any transaption the effect of which is to merge, consolidate, or reinsure
substantially its entire property or business in or with the property or business of any other person.”

The next day, the Conservation Order was served on CIC through service on Silver as Secretary

10f CIC at the company’s offices in Omahd, Nebraska, preventing consummation of CIC’s merger into '
| the New Mexico affiliate and preserving its licensure as holder of a California Certificate of Authority.

(Status Report No. 1 to the Court (July 30,'2020) at 2.)

E. Procedural History of the Conservation

Following issuance and service of the Conservation Order, on J anuéry 22, 2020, CIC filed a
Verified Application to Vacate the Novem'ber 4, 2019, Order Appointing Injsurance Commissioner as

|
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| Conservator. That application was denied by the Court following a hearing on August 6, 2020, and an

Order to that effect was entered on Auguét 11, 2020. On October 2, 2020,.; CIC petitioned the First
District Court of Appeal for a writ of mandate seeking an order directing this Court to set aside its denial
of the venﬁed application to vacate and seeklng an interlocutory stay of the conservation proceedmgs
On October 10, 2020, the Court of Appeal demed the request for a stay and dlrected the Commissioner

to file preliminary opposition to the petition, which the Commissioner filed on November 2, 2020. The

.| Court of Appeal denied CIC’s petition on November 25, 2020. (Order Denying Petition, 11/25/2020,

California Insurance Company v. Superior Court for the é’ounty of San Mateo (Ct. App. 1st Dist., Div.
4, No. A161049.)

On July 30, on the motion of the Commissioner, this Court issued its Order Setting Briefing

' Scheduie, Hearing Date, and Procedurés for Conservator’s Application for Order Approving

Rehabilitation Plan (Procedural Order). Pursuant to the Procedural Order, on October 27, 2022, the
Commissioner gave written notice of the conservation to policyholders and other interested parfies.
(Notice to Policyholders, Claimants, Creditors, Shareholders, and All Other Persons or Entities
Interested-in California Insurance Company in Conservation, 10/27/2020.) The Order set dates for the

Commissioner to file his proposed rehaﬁilitation plan, for CIC to file its opposition, and for the

' Commissioner to file a reply. Those dates were revised several times, generally on stipulation of the

parties. On or before J anuary 4, 2021, interested parties filed comments with the Court, as provided by
the Order. ‘ |
In July 2020, CIC served discovery on the Commissioner without seeking leave of Court as
required by § 17 of the Conservaﬁon Order. On September 15, 2020, the Court granted the Conservator’s
Motion to Enforce, Motion to Quash, and Motion for a Protective Order on that ground. On March 11,
2021, CIC filed a Motion for Leave to Conduct Discovery, which the Court granted on April 26, 2021.
On October 29, 2020, CIC filed a special motion to strike the Conservation Application (anti-
SLAPP motion) pursuant to Code of Civil Procedure section 425.16, to ‘yvhich the Commissioner
responded on December 30, 2020, and Respondent filed a reply on January 6% 2021. The Court’s Order
Denying Anti-SLAPP Motion to Strike was entered on February 26, 2021.
On October 20, 2020, CIC affiliates AUI and ARS filed suit in the Ulflited Stateé District Court
|
|
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for the Eastern District of California againét the Commissioner, seeking the federal court to enjoin the
Commissioner f'rorﬁ continuing the conservation and to end CIC’s cénsgrvatorship. (4pplied
Underwriters, Inc. v. Lara (E.D. Cal. 2021) 530 F.Supp.3d 914.) A second suit in the same court was
brought by CIC II on January 6, 2021, effectively seeking the same felief against this conservation.
(Calz'fornia Insurance Company v. Lara f(E.AD. Cal. 2021) 547 F.Supp.3d 908.) Both cases were

'dismissed by the district court and the Ninth Circuit Court of Appeals affirmed. (4dpplied Underwriters,

Inc. v. Lara (9th Cir. 2022) 37 F.4th 579, cert. denigd (2023) 143 S.Ct. 748.)

Pursuant to the Procedural Order, as revised by Court orders, the Ap_plication presently before
the Court was timely filed on October 19, 2020. On January 4, 2021, the Court received a Statement in’
Support of the Plan by BSA Framing, Inc.,: Moss Management Services, Inc., Platinum Security, Inc.,

and E.C. Group, Inc.; a Déclaration in Support of Approval of the Plan by Ronald A. Groden; and a

‘Notice of Non-Party Papers by CIC and Declaration by Jeffrey Silver attaching letters of opposition to

the Plan. CIC’s Opposition was timely filed on November 10, 2022, to which the Commissioner timely
replied on February 10, 2023. CIC also filed a Request for Leave to File Supplemental Briefing and
Proposed Supplemental Briefing on DeCenflber 19, 2022. Separately, CIC was granted leave to file a |
Sur-Reply dated February 17,2023, and the ;Consérvator was granted leave to Reply to CIC’s Sur—‘Reply,
which was filed on February 22,. 2023.

F. Conduct of CIC's Management During Conservation

Rather than wholly displacing the pre-conservation management, the Commissioner “has

| permitted CIC personnel to continue to perform day-to-day operations, éubject to the oversight of the

-Conservator and his representatives.” (Hollqway Plan Appl. Decl. 7.) The _Commissioner has described

to the Court several instances in which the CIC management took action that he fOlll’_ld\ to have.violated
the Conservation Order, including taking steps to initiate the transfer of CIC policies to an affiliate
(Holloway Reply Decl. 9§ 6-7; December 4, 2020, Cease-and-Desist Letter from Joseph Holloway to
Jeffrey Silver (December 2020 Cease-and-Desist Letter), Reply Compendium, Exh. 90) and issuing a
$20 million uncollateralized loan to one of its affiliates without authorizatic%)n from the Court or the

, ' |
Commissioner (Holloway Plan Appl. Decl. q 7). The Commissioner has also agivised the Court of issues

regarding CIC’s auditéd financial statements folldwing the sudden resignatifon of the audit, tax‘, and

i
l
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consulting firm that served as auditor for a combined independent audit of CIC and its affiliates after
indicating it was unaBle to obtain ““timely and accurate information regarding significant related-party
transactions, including information necessary to determine if receivables with related parties are
collectible and admissible’ and ‘continuing with the engagement would have violated [RSM’s] client
acceptance and retention_ standards.” (Conservator’s Status Report Regarding Additional Management
Controls (Sept. 30, 2022), at 2-3.)

G. The Requests of the States of New York and Connecticut

The initial proposed Plan, filed in 2020, only addressed the disposition of CIC’s California

insurance policies and RPA litigation involving California policyholders. However, in 2022, the States

.of Connecticut and New York wrote to the Commissioner to request that CIC policies held by their

residents be included in the assumption reinsurance arrangements of Plan § 2.2. (Conservator’s Notice
of Submission of Requests by the States of Connecticut and New York for Inclusion of Their Policies

in the Rehabilitation Plan, Exhs. A, B.) Both states noted that CIC II is not licensed to transact the

| business of insurance in their states, placing policyholders and their employees at risk of losing

insurance coverage when the Merger is completed.

STANDARD OF REVIEW

As Conservator, the Commissioner'has broad authority to conduct CIC’s affairs in the interest

| of the conserved estate, its policyholders, and the public. (Ins. Code §§ 1037,.1043; State of California

v. Altus Finance (2005) 36 Cal.4th 1284, 1302; Jones v. Golden Eagle Ins. Corp. (2011) 201
Cal.App.4th 139, 146.) This authority includes the power to rehabilitate CIC, subject to this Court’s
approval of a rehabilitation plan. (Ins. Code § 1043.) The Court reviews the proposed Rehabilitation

Plan for abuse of discretion, to ensure that the Commissioner exercises the police power of the State in

| a manner “reasonably related to the public interest” and is not “arbitrary or improperly discriminatory.”

(Carpenter v. Pacific Mut. Life Ins. Co. of California (1937) 10 Cal.2d 3,i07, 331 (Carpenter).) A

|| proposed plan is arbitrary if it is “unsupported by a rational basis, [] contrary to specific statﬁte,

[involves] a breach of the fiduciary duty of the conservator as trustee, or imbroperly discriminatory.”
I

(In re Executive Life Ins. Co. v. Aurora Nat. Life Assurance Co. (1995) ?:>2 Cal.App.4th 344, 358

|

!
|
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(Executive Life).) This standard requires deference to the Commissioner’s “executive judgment” as to

his proposed pian of action given the facts at hand. (Commercial Nat. Baitk v. Sup. Ct. (1993) 14

‘Cal.App.4th 393, 398.)

The Court notes that in this case, many 6f the facts cited by the Commissioner are based on
findings in an adjudicatory Department héaring conducted by an administrative law judge in Shasta
Linen, at which parties were represented,“, testimony and documenté.ry evidence was received, and
express findings and conclusions were madé in a decision the Commissioner designated as precedential.
Such findings provide a rational basis for aétions based on them. Legal conclusions are reviewed by the

Court independently, with appropriate deference to the expert agency’s construction of the statutes it is

| empowered to enforce. (See PacifiCare Life & Health Ins. Co. v. Jones (2018) 27 Cal.App.5th 391, 417

[“careful consideration, combined with the Cominissioner’s expertise in the area, weighs in favor of

according significant deference to the Commissioner's interpretation of [statutory] terms™].)

ANALYSIS

The parties dispute two primary components of the Rehabilitation Plan: Plan § 2.2, which
contemplates a public bid solicitation process for CIC’s reinsurer of California policies, and Plan
Schedule 2.6 (incorporated as Plan § 2.6), \-Nhic.h empowers CIC’s California policyholders to settle their
RPA claims prior to the transfer of their policies to the selected reinsurer. The Court evaluates each
component in turn. |
I. Section 2.2: The Assumption Reinsurance and Administration Agi‘eement

A. The Commissioner Has Aﬁthority to Reinsure Policies of a: Conserved Business

As Conservator, the Commissioner may reinsure the business of a conserved company. (Ins.

.Code § 1043; see also § 1037, subds. (d) & (¢).) Assumption reinsurance agreements are commonly

used in the insurance industry to transfer policies and liabilities from one insurance company to another.
(Holloway Plan Appl. Decl. §22.) Where a company seeks to withdraw fron:1 the California insurance

market, the Insurance Code specifies that a departing insurer must reinsure its policies before exiting

{

i

|

prior to such withdrawal, discharge its liabilities to residents of this State . . . [and] shall cause the
' l

|
18 |
© 2024 Workers' ConkFERESEH S takqIac efDecision sndcLentative, Ordee After Tlearing8235Ay weexec.com

the state. (Ins. Code § 1071.5 [“Every insurer which withdraws as an insurerg. .. from this State shall,



http://www.wcexec.com

O 0 9 & U A W N =

NN N N N NN NN s e e e e e e e e
00 3 O W R WD = O O NN Y N W NN =R O

L

1l primary liabilities under such policies to be reinsured and assumed by another admitted insurer.”].) Prior

to cancelling the departing insurer’s California certificate of authority, the Commissioner must examine
the insurer’s books and records to confirm'that the insurer has no outstanding liabilities to California

residents or policies which have not been reinsured by an admitted insurer. (Zd. at § 1072.) While the

.Commissioner may. waive this requirement in his discretion if a departing company is solvent, he is not

required to do so. (Ibid.) Moreover, as federal law reserves to the states the authority to regulate the
business of insurance, the Commissioner may include out-of-state policies in reinsurance agreements
pertaining to a domiciled insurer. (See 15 U.S.C. §§ 1011-1015.)

B. The Assumption Reinsurance Agreement Has a Rationai Basis

Exhibit A to the Plan sets out the form of this Assumption Reinsurance Agreement. The

‘Commissioner will invitie qualified insurers to bid on CIC’s in-force policies and the liabilities incurred

under expired policies. Expressions of interest must indicate the financial terms under which the bidder
would agree to assume the portfolio. (Plan § 2.2, subd. (a)(2).) The Commissioner will retain a qualified
actuary to evaluate the accuracy of the information provided. (IBid.) The Commissioner may then
negotiate policy terms before selecting "che reinsurer, taking into consideration the interests of
policyholders, creditors, and shareholders cpnsistent with the public interest. (Zd. at § 2.2, subd. (a)(4).)
Appointment of CIC’s reinsurer will require Court approval. (/d. at § 2.2, subd. (a)(7).) Upon Court
approval, the Commissioner will sell CIC’s portfolio to the reinsurer, with net proceeds of the sale going
to CIC. (Plan Appl. at 22.) In exchange for assuming CIC’s liabilities, the reinsurer will receive all
future premiums on active policies plus thé unearned premium reserves attributable to future coverage.
(See Muzzarelli Plan Appl. Decl. § 18 [premium reserves are unearned where attributable to future
coverage].) The reinsurer will also be assigned CIC’s rights under third-party reinsurance agfeements
which cover CIC’s liabilities that are to be reinsured. (Plan Appl. at 22.)

If the Commissioner does not ﬁnd'any prospective insurer to be qualified to reinsure CIC’s
iportfolio, the Plan permits the Commissioner to consider any expressions of inﬁerest from CIC affiliates.
i(Plan Appl. at 21.) CIC has indicated that its affiliate Continental, which is|operated by Menzies;as
President/CEO and Silver as Secretary, with both individuals serving as Directc;rs (Plan Appl. RIN, Exh.

7), is prepared to assume the portfolio of policies (Holloway Plan Appl. Decl. 1[ 24). The Commissioner
, ~ |
|
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has deterrmned that it would be inappropriate to shift CIC’s existing pohcles to Continental, as
Contmental and CIC are operated by the same management. (Plan Appl at 21.) Rather, the
Commrsswner would require that applicants who are affiliates of CIC, 1nclud1ng Continental, to contract

for claims admlmstratlon with an independent third-party administrator (“TPA”) appointed by the

1| Commissioner as Conservator. (Plan § 2.2, subd. (a)(3), (a)(5); Holloway Plan Appl. Decl. q 24.j This

requirement is borne of the Commissioner’s concerns regarding the integrity of CIC’s management and
ongoing claims-handling issues with policyholders. These concerns provide a rational basis for the

assumption reinsurance agreement and TPA described in Plan § 2.2, as discussed further below.

C. The Plan’s TPA Provision Is Not Arbitrary.

1. = Substantial Evidence Supports the Commlssmner s Concems Regarding the
Integrity of CIC’s Management.

California law has long held that “the business of insurance is affected with a public interest,”

and that the state has “an important and vital interest in how insurers operate.” (Carpenter, supra, 10

Cal.2d at 329.) Accordingly, the Legislature has expressly tasked the Commissioner with evaluating
“[t]he. competence, experience, and integrity” of insurance companies’ management. (Ins. Code §§
1215.2, subd. (d)(5), 717.) The record reflects the validity of the Commissioner’s concerns regarding

CIC’s management. Substantial evidence shows that CIC’s management routinely evaded the

'Commissiorrer’s regulatory authority both pre- and post-conservation.

The- Insurance Code, in the context of a proposed sale such as Menzies’ acquisition of CIC’s
controlling interest from Berkshire Hathaway, expressly tasks the Commissioner with.evaluating “[t]he
competence, experience, and integrity” of the acquiring company’s management. (Ins. Code §§ 1215.2,
subd. (d)(5); 717.) As described above by the Ninth Circuit, CIC proeeeded to acquire its controlling
interest from Berkshire Hathaway before the Commissioner could complete his review of the proposed
transaction. In so doing, CIC consciously evaded the Commissioner’s regulatory authority and standard

regulatory processes. (Applied Underwriters, Inc., supra, 37 F. 4th at 585-85 [“Menzies consummated

{| the transaction with Berkshire without the Commissioner’s approval, and then attempted to bypass the

California insurance regulatory regime altogether by merging CIC I with New Mexico- domestlcated

California Insurance Company (‘CIC II)’].) i

The record supports the Commissioner’s position that CIC’s leadershlp has repeatedly violated

20 '
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the Conservation Order For example, the Conservatioh Order broadly prohibits CIC from “transacting
any of the business of CIC,” including the transfer or use of CIC assets without the express written
authorization of the Conservator” unless that business “is necessary to contmue to admlmster in-force
insurance policies in the ordinary course of'business. (Conservation Order, E?(h. 1915.) However, in
March 2020, CIC made a $20 million uncollateralized loan to Applied for the development of its new
corporate headquarters in Omaba. (Opening Br. at 17.) The parties do not dispute that CIC completed

this transaction without the Commissioner’s involvement or approval. This loan clearly exceeded the

scope of the Conservation Order, and making the loan without the Commissioner’s knowledge provides

- arational ba51s for the Comrmsswner s concerns regarding CIC’s management.

Moreover, in December 2020, the Commlss1oner learned that CIC had issued letters on behalf
ofitself and its affiliates to CIC pohcyholders advising them that their CIC pohcles would be transferred
to Continental in violation of the Conservation Order, forcing the Commissioner to direct CIC to

withdraw the letters and halt the transfer of policies to Continental. (Holloway Reply Decl. § 6; Dec.

2020 Cease-and-Desist Letter, Reply Compendium, Exh. 90.) CIC does not deny that they failed to

obtain the Commissioner’s consent as to these actions, and the experience led the Department to doubt

CIC’s “willingness to deal with the [Commissioner] about such issues in an open manner and in good

faith.” (Holloway Reply Decl. §9.) The Cobrt cannot find the Commiissioner’s concerns about CIC’s
management to be arbitrary or irrational in light of such evidence. |
Additionally, RSM US LLP, the firm retained by CIC and its affiliates as an 1ndependent auditor,

notified the Commissioner in J uly 2022 that it had w1thdrawn as auditor because it had been unable to

iobta1n “timely and accurate 1nformat10n regardlng CIC and the affiliates’ financials. (Conservator’s |

!Status Report Regarding Additional-Management Controls (Sept. 30, 2022) at 2-3.) Following RSM’s
| R

resignation, CIC sought to retain Armanino LLP, which the Department determined was not independent

.of CIC and its affiliates, to complete the audit. (Zd. at 4.) Although counsel for Respondents attested

before this Court that Armanino had completed its audit of CIC and the afﬁhates the Court has not

recelved any audited financial statements in evidence. On this record, the Court considers the

1

Commissioner’s concerns about CIC’s management arising from the absence of an independent .audit
rational. 9

|
|
1
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CIC argues that fie TPA provision is arbitrary because a COHSGI'V&'[OI"S}!‘IOUId “yield[] the control
and direction to the regular officers-of the company” where possibi’e. (Camin!_etti v. Sup. Ct. (1941) 16
Cal.2d 838, 843.) The Court finds CIC’s reiiance on Caminetti unpersuasive.: While conservation of a
financially troubled insurer may aim to avoid insolvency and ensure that the company can be returned
to the control of its regular officers; the Insufancé Code provides the Commissioner as Conservator with

broad discretion to fashion rehabilitation plans, which may preclude reinstating prior management that

| caused the company’s distress. California law does not require a rehabilitation'plan to continue to

employ delinquent management of a conserved insurer. Rather, courts have denied the requests of pre-

conservation management to be reinstated after willingly changing their offending business practices

where management has not shown any corresponding change in their state of mind which would

preclude further transgressions. (See Caminetti v. Guaranty Union Life Ins. Co. (1942) 52 Cal.App.2d
330, 335 [“To follow to its conclusion appellant’s argument that there could be no hazard to
policyholders so long as the business is solvent would be to sanction the withdrawal of policyholders’
money in the payment of excessive. salaries. without restriction.'This.'is not the law.”].) The Court finds
that the Commissioner’s concerns regarding CIC’s maﬂagement are not arbitrary."I‘he Commissioner

has a rational basis for ensuring the independence of the TPA in light of CIC’s management’s conduct.

2. Substantial Evidence Supports the Commissioner’s Concerns Regarding
CIC’s Ability to Fairly Treat Policyholders

The Commissioner has insisted on a TPA to administer claims because the RPA has created
perverse incentives for handling claims under workers’ compensation plans. Normally, an insurer tries
to reduce the amount paid out on claims, while the injured employee-claimant seeks a higher payment.
However, the RPA incentivizes the insurer to increase payouts on claims, at the expense of the
policyholders. It is undisputed that under the RPA, uniike in a standard linear retrospective plan, a dollar
paid or reserved on a claim may yield more than a dollar of premium to the insurer. In other words,
overpaying and over-reserving can benefit CIC and harm poicyholders. The RPA increases the cost of
claims and therefore the amount of collateral that CIC requires from the policyholder. CIC then enjoys
investment returns on the over-reserved fuﬁds. (MuzzarellirPlan Appl. Decl. 1}1{ 21-24, 29; Muzzarelli
Reply Decl. § 41; see also Shasta Linen, supra, at 38.) i

The evidence before the Court reveals that CIC has, in practice, unfaiifly applied the RPA in a

|

22 . f
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way to maximize its own benefit at policyholders’ expense. Policyholders engaged in RPA litigation
‘with CIC have repeatedly noted that CIC keeps claims “open” to maximize 'the investment returns which
CIC derives on those claims. (Lichtenegger Plan Appl. Decl. §9 33, 56.) The Department, in reviewing
analyses prepared by CIC’s actuary, found that “[t]heir analyses, consistent with [the Department’s],
found the group to be holding more reserves than their expected losses.” (Muzzarelli Reply Decl. 9 42.)
This showing that CIC has kept claims open past the point of unexpected losses raises the inference that
CIC had a policy of over-reserving for profit.

CIC has challenged this evidence, highlighting that “[i]n audits performed by the California
Department of Industrial Relations (DIR) in 2013 and 2019, CIC ranked second and fourth in the state,
respectively, in workers’ compensation claims handling practices.” (Opp. at 42, citing Silver Opp. Decl.
9 81, Exhs. 89-90, & Donegan Opp. Decl.)!? Tronically, this assertion validates the Commissioner’s
concerns. As the Commissioner noted, Respondent’s high ratings in DIR audits are entirely consistent
with overpayment of claims because those audits are, by law, conducted to detect underpayments, not
overpayments. (Lab. Code, § 129, subd. (a).) Indeed, the DIR reports do not track claims overpayment,
as insurers are assumed to have no reason to: overpay claims. (See Opp. Compendium, Exh. 89, at 1 [“Of
foremost importance is the payment of all indemnity owed to the injured worker for an industrial
injury.”], Exh. 90, at 2 [same].) Likewise, although CIC correctly notes that Department examinations
of their work did not raise claims handling concerns, the Department’s examinations focus on

“identify[ing] and remedy[ing] underpayments.” (O’Connell Reply Decl. §9.) Again, it is not surprising

|| that, as the Commissioner asserts, an examination to detect underpayments turned up no concerns

| regarding overpayment.

CIC has also challenged the Commissioner’s reliance on specific allegations of claims
mishandling by Lichtenegger to support the TPA. The Court notes thé.t the parties dispute Lichtenegger’s
‘conclusions drawn from his clients’ claims files, which are not in evidence as they implicate the right to
‘privacy. (Lichtenegger Plan Appl. Decl. 9 8, 60.) The Court accords deference to the Commissioner in
i

his reliance on Lichtenegger’s direct experience with CIC’s reimbursement delays. At any rate, evidence

| that is in the record corroborates Lichtenegger’s assertions. For exanﬁple, altho:ugh CIC claims that they

i

‘ . |
13 Michael Donegan is CIC’s claims handling declarant. !

- |
!
i
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paid Savers $200,000 in settlement checks in May 2016 (Donegan Opp. Decl.E 9 26), contemporaneous

fcommunications from a Savers manager show that the claim was not settléd as of June 17, 2016.

(Michael Strumwasser Reply Decl. 10, Exh. A §4.)!* The manager recounted that an Applied
employee still “refused to make a settlement offer on this claim and that [their manager] agreed that the
claim was not appropriate for settlement. I recall that I found Applied’s position to be unreasonable

m r Xperi verseeing workers’ compensation claims, and I remember that the
based on ears of experience overseei orkers’ t 1 ,and I ber that th

claim took a long time to settle compared to my experience with similar claims.” (Strumwasser Reply

Decl. Exh. A, ]4.) Other-policyholders recounted similar experiencés:

Our experience with CIC is that there was never any urgency by CIC or its affiliates to
close claims and no clear desire on their part to reduce claims payments, which we came
to conclude was because they could pass high claims costs onto us. As a result, based on
how the RPA operated, we began to receive monthly invoices far higher than anything
we had ever seen before despite having similar claims experiences to what we had in the
past. On two occasions, we received monthly invoices of over one million dollars, and
we had never seen anything close to that with previous insurers, nor have we had such
an invoice with an insurer since we left CIC. With CIC, sometimes our claims would go
down but our monthly invoices continued to go up.

(Id. at Exh. B 5.) This all amounts to substantial evidence to 'support the Commissioner’s
concerns about CIC and its affiliates ability to handle claims in a manner that is fair to both claimants

and policyholders. Accordingly, there is a rational basis to include a TPA in the plan in the event that a

.CIC affiliate is selected as CIC’s reinsurer.

D. The Commissioner Has A Rational Basis for Denying Continental Priority in
Assuming CIC’s Business

CIC proposes that, in lieu of the Commissioner’s competitive bidding process for'its reinsurer

| described above, the Commissioner should simply transfer CIC’s business to its affiliate Continental, or

at the very least, that Continental “should have a right of first refusal if it is willing to match the highest

| bidder to the Conservator.” (Opp. at 46.) CIC maintains' that this is necessary because over 85 percent
of its business is in California, a;ld selling that “business to a third party would effectively gut the
‘ company and is directly contrary to the general purpose of conservatlon proceedings, and the
Conservator s stated goals.” (Id at45.) CIC again claims that a rehabilitation plan is supposed to enable

i-the conserved ent1ty to “resume title and possession of its property and the ,conduct of its busmess.

14 Michael Strumwasser is a California attorney and counsel of record -ifor the Conservator.

24
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(Caminetti, supra, 16 Cal. 2d at 843 Ins. Code § 1012 ) The Court may vacate the conservation order

if, aﬁer a full hearing, it appears to the court that the grounds for the conservatlon order no Ionger exist,

|and “that the [conserved entity] can properly resume title and possession of its property and the conduct

of its business.” (Ins. Code § 1012.) However, the “business” contemplated by the Insurance Code is
the operation of an insurance company under a California COA. As CIC has chosen to forfeit their
Certiftcate of Authority, no rehabilitation plan can preserve its ability to insure its California
policyholders. Under the proposed Plan, regardless of the reinsurer or the proportion of its business
remaining in California, CIC will emerge from conservation with the fair market value of its business
reinsured and with its intellectual property (the talent and knowledge of its management and employees).
As the Commissioner has emphasized, the Plan is not intended to destroy CIC, but to enable CIC to
withdraw from the California insurance market in a manner compliant with the Insurance Code.

The Court concludes that there is a rational basis for the Commissioner’s concerns regarding

| CIC’s management and their ability to fairly handle claims. The Commissioner has the authority to

require a TPA under-the Plan if a CIC affiliate is selected as CIC’s reinsurer. Accordingly, the
Commissioner’s decision to refrain from transferring the policies to Continental, or to give Continental

a right of first refusal, is not an abuse of discretion. Plan § 2.2 as written is reasonably related to the

‘| public interest.

II.  Schedule 2.6: Settlement of RPA Litigation

A. Applicable Law Empowers the Commissioner’s Resolutlon of RPA Litigation Via
Schedule 2.6

1. The Commissioner as Conservator May Settle Pending and Subsequent
Litigation of a Company Under Conservatorship

As Conservator, the Commissioner possesses the authority to “compound, compromise or in any

other manner negotiate settlements of claims” against the conserved business “upon such terms and

conditions as the commissioner shall deem to be most advantageous to the estate.” (Ins. Code § 1037,
subd. (c).) The Insurance Code puts forth a “legislative expression of pci)licy favoring claims by
settlement” where “[0]f necessity, if required to satisfy the public interest, thei Commissioner possesses

considerable discretion in settling claims.” (In re Executive Life, supra, 32 Cali.App.4th at 374-75,381.)

N
!
|
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This discretion extends to settlement of claims where “the particular settlerﬁent materially contributes
to an appropriate near global settlement which benefits the estate,” so long as the settlement is
“reasonably related to the public interest in rehabilitating the insurer” and is not arbitrary. or improperly
discriminatory. (Id. at 376, 381.) |

CIC argues that the Commissioner lacks the power to settle pending RPA litigations because
they are not yet “liabilities” as defined in the Insurance Code. (See Ins. Code § 1071.5 [“Every insurer
which withdraws as an insurer . . . from this state shall, prior to such withdrawal, discharge its liabilities
to residents of this State.”].) In support of this argument, counsel for CIC presented in oral argument an
excerpt from what he identified as “Paper No. 5” of “the statutory accounting principles which govern
the definition of assets and liabilities for insurance companies,” which purportedly stated that reserves
for future losses “are not liabilities because . . . the allegations in a lawsuit don’t meet any of the three
essentials of the definition of liabilities.” (RT Aug. 23, 2023, 10:3-13.) Counsel was apparently referring
to the third criterion, listed on his presentation in court, which requires thgt “the transaction or other
event obligating the entity has already happened.”

However, counsel for CIC misrepresented the authority proffered to support his position.
Counsel for the Commissioner quoted the remainder of the Paper, which provides that such liabilities
include “but [are] not limited to, liabiliti;es arisiné from policyholder obligations (e.g., policyholder
benefits, reported claims, and reserves for incurred but not reported claims.” (Id., 116:18-1 17:1 9.) This
refutes CIC’s argument by clarifying that reported claims and reserves for cléims that have not Yet been
reported are conventionally treated as liabilities.'> As CIC is withdrawing from the California insurance
market, the Insurance Code requires CIC to settle outstanding liabilities, such as pending litigation,
before exiting the state. (See Ins. Code 1071.5 [“Every insurer which withdraws as an insurer . . . from

ths State shall, prior to such withdrawal, discharge its liabilities to residents of this State.”].)

!

15 “Paper No. 5 was no introduced into evidence or referenced in the partles briefing. However,
since CIC’s counsel identified the document as reflecting state law, and ! since the Commissioner’s
counsel confirmed the authentlclty of the full passage, the Court will take Judlclal notice of the passage
in its entirety, as represented in the Commissioner’s counsel’s presentation, under Evidence Code

section 452, subdivisions (b) and (h).

26 ,
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2. CIC’s Arguménts Against The Commissioner’s Authority Are Unpersuasive
CIC’s contention that Section 2.6 is barred by the June 2, 2017 Shasta Settlement between
CDI, CIC, and AUCRA settling the Shasta Linen administrative action disregards, the

Commissioner’s express reservation of rights: ' ,

5. Reservation. Nothing in this Agreement limits the power of the

Commissioner to initiate any legal administrative proceeding, to take any action

- permitted by law and to seek -and obtain all relief and remedies available

?includjnfbanfr fine or penalties) or to adjudicate the right of others, as otherwise
y la

permitte w.

(Shasta Linen Settlement Agreérﬁent at2.)

As the Commissioner correctly argues, CIC cannot plausibly maintain that the

‘Commissioner is in breach of a contract by taking action that is expressly reserved to him by the

contract. Moreover, the First District has spoken on the good faith dispute recited in the Shasta
Linen settlement “that [it] is ultimately for the courts to decide . . . as to the remedy authorized
by the California Insurance Code and whether the RPA is void as matter of law under the

California Legislature's comprehensive regulatory scheme and relevant case law.” (Luxor Cabs,

'|supra, 30 Cal.App.5th at 970, 984 — 987.)

CIC also argues that Schedule 2.6 is irrational because CIC’s conservation is not
predicated on its insolvency. This position is unfounded. The Insurance Code does not require
a company’s insolvency to contemplate the set aside of funds described undet Schedule 2.6.
(See Ins. Code §§ 1037, 1043 [outlining non-insolvency related bases for conserving a
company].)

CIC’s argument that Schedule 26 serves no rational basis because the Shasta Linen
Settlement approved a “functionally identical” RPA for sale to California employers misstates
the evidence on the record. The Settleinent Ihandated that CIC and affiliates revise the RPA’s
marketing materials to contained “improved disclosures in the fmaterials provided by
CIC/AUCRA to potential clients to lessfen this chance for misunderstanjding.” (Muzzarelli Decl.
9 25.) Further revisions to the RPA negotiated between the parties in 2:017 required changes in
the agreement’s calculation methods. (/d. at q 28.) Significantly, thesé revisions also required

CIC to value policyholders’ accounts annually, limiting CIC’s abil:ity to hold onto initial
|

|
l
27 - ! ‘
© 2024 Workers' CorlpFEROSGE,Statament: %Rﬁ%ﬂ%@ﬂée@?@%&%%@ﬁ%é@n%m&ﬁéz—m.wcexec.com

|



http://www.wcexec.com

O 0 N9 N s W N

o0 ~J (@)Y W + W N o \© [o2] ~J (@) (9] SN w N —_ [w)

payments and reap the investment income from those funds. (Groden 2@21 Decl. at 11-12, fn.
4.)16

| . .
CIC offers no legal authority for its argument that the Commissioner is usurping the
|

‘authority of California’s courts. Thus, it is deemed to be without foundation and requires no
discussion. (See Do It Urself- Moving & Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992)
7 Cal.App.4th 27, 35, superseded by statute on other grounds in Union Bank v. Sup. Ct. (1995)

31 Cal.App.4th 573, 583.) The Court will, however, note that the Ninth Circuit confirmed the

centrality of this Court, holding that CIC’s affiliates must yield to this Court’s prior exclusive

jurisdiction even in civil rights suits brought under federal law. in Applied Underwriters v. Lara, which
“ held that even federal civil rights lawsuits by Respondent’s affiliates must yield to this Court’s prior
| exclusive jurisdiction. (dpplied Underwriters v. Lara, supra, 37 F.4th at 587, 592-593.)

B.  There Is a Rational Basis For Schedule 2.6 in Its Entirety :

Schedule 2.6 draws on restitution pﬁnciples to enable select policyholders to compromise their
claims against CIC. The Comumissioner believes this is a fair and equitable process that reflects the rights
of the respective parties and that a substantial majority of eligible policyholders will choose an option.

(Holloway Plan App. Dec., §27)

The options will be available to three groups of policyholders: (1) those engaged in RPA

' litigation at the time of the Conservation Order; (2) those against whom CIC believes it has claims for

payments and whom CIC will identify in a Schedule of.Subsequent Liﬁgatidn, with CIC permanently
barred from suing any not listed; and (3) the 10 policyholderé who are not currently parties to litigation,
but received notice of the opportunity and have submitted their claims to the Conservator within the
time provided, which has since closed. (Sched. 2.6, art. I, 11 5, 19, 23, 24, 32, art. VIL.) Policyholders
in all three groups will be given the opportunity to resolve the dispute thréugh the three options of |-
Schedule 2.6.
Schedule 2.6 offers three options,iall of which are based on indivicglualized calculations of a
“restitution amount,” i.e., the amount the ﬁolicyholder paid CIC minus the ainounts it owes under that
l

16 Ronald A. Groden is a non-party to this litigation. |

. _ - 28 |
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option. The restitution amount may be pos{tive or negative. If it is positive, the policyholder paid CIC
'more than it owes under the option, so CIC }nust pay that amount, with interesf, if that option is chosen.
If it is negative, the policyholder paid less fhan it owes under that option, so the policyholder must pay
that amount to CIC, with interest. (Muzzarelli Plan Appl. Decl. §{31-33.)

The Option 1 Réstitution Amount is straightforward: It is simply the amount paid to CIC and its
affiliates minus the amount owed under the CIC guaranteed-cost policy. (Id. at 9§ 31, 33, 39.)

The Option 2 Restitution Amount is more complex because Option 2 is based on the cost of a
commercially available retrospective policy. Under such policies, the premiﬁm is determined by the
ultimate losses under the policy, which include both paid losses and amounts set aside in reserves on
open claims and on claims not yet reported. Schedule 2.6 prescribes hovlv the losses are calculated from
CIC’s data. Howevef, because the propriety and accuracy of claims payments and reserves, which come
from CIC’s books, may be dfsputed, tﬁose quantities are subject to review if challenged by a

policyholder. Schedule 2.6 uses. the California Retrospective Rating Plan (“Cal Retro”) filed by the

| Workers® Compensation Insurance Rating Bureau as the commercially available retrospective policy

whose pricing is the standard under Option 2. The Opt{on 2 Restitution Amount is the amount the
policyholder paid minus the premium that would have been charged under the Cal Retro plan. (/d. at
1931, 40-44, 47-53.)

The Option 3 Restitution Amount is the amount paid to CIC minus the amount due under the
RPA. Because the RPA is a retrospective policy, the amount due is determined by the losses under the
policy. Because some policyholders dispute those losses, they may be challenged and reviewed. (Zd. at
9931, 45-46, 47-53.)

Schedule 2.6 outlines its process. First, the Commissioner appoints an Independent Consultant,
who Will translate the formulas in Sch'edulev2.6 into a template to circulate for comments. The
Independent Consultant will then finalize the formula template aﬁer receiving and considering
comments. (Sched. 2.6, art. VI.) CIC then submits to the Independent Consulftant a data file, conforming
to the template, for each eligible policyholder (“Claimant”), from which 'd!fle Independent Consultant
calculates the Option 2 Restitution Améurit and Option 3 Restitution Ari'nount.17 The Independent

i

17 The Option 1 Restitution Amount does not depend on the formulaiftemplate data.
i
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Consultant then sends.the Commissioner a written Settlement Offer with the th:;ee Settlement Amounts,
which the Commissioner tenders to the Claimant, who then has 30 days to seléct an offer or decline all
6f them. (/d. at § VI(6).) Alternatively, the Claimant may request review of the paid losses or reserves
by the Independent Consultant (id. at art. VII), which extends the time to respond to the Settlement
EOffer. ({d. at §VI(6).) If the review results in a change in the losses, the Independent Consultant
ilre:calculates the Settlement Offer, from which the Claimant makes its election. (/d. at § VII(4).) Each of
the policyholder-specific data elements employed in the calculations-—premiums, losses, coverage

periods, payment dates, and so on—come from CIC’s data. (Id. at § VI(2), (3).)

There is a rational basis for Schedule 2.6 in its entirety. The RPA litigation is related to
the grounds for CIC’s conservation, and substantial evidence supports the Commissioner’s belief
ihat CIC faces signiﬁcant liability in RPA litigation. CIC has otherwise failed to show that

Schedule 2.6 is-arbitrary or improperly discriminatory.
1. The RPA Litigation‘ Is Related to the Grounds for CIC’s Conservation

The parties agree that CIC’s conséwation arises from its attempted merger with CIC II as
outlined above. They do not agree as to whether CIC’s involvement in RPA litigation incentivized that
merger. CIC argues that the inclusion of Schedule 2.6 renders the Rehabilitation Plan arbitrary and
|lacking in a rational basis because the Commissioner did not identify that litigation as grounds for the
| conservation in his Ex Parte Application to this Court. The Commissioner disputes that the original
grounds for the conservation limit the provisions of a subsequent rehabilitatioﬁ plan and still argues that

Schedule 2.6 meets even CIC’s reading of the law.

CIC argues that the Commissioner’s discretion to address CIC’s affairs is confined to the
“purposes of the conservatorship proceeding.” (Caminetti, supra, 16 Cal.2d at 843.) But that does not

necessarily mean that a rehabilitation plan is limited to the purposes known and pled on the day a

| conservation order is sought. The Court may only terminate a conservation after finding, following a

full hearing, that “the ground for the order directing the commissioner to take title and possession does
i ;

not exist or has been removed and that the person can properly resume title andf possession of its property
'

and the conduct of its business.” (Ins. Code § 1012.) As such, the Court assésses the pre-conservation
i

management’s ability to take back the company at the time the company wcf)uld be released from the
!
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conservation, not at the time of the ordef imposing the conservation. The‘ RPA litigation clearly
constitutes conduct which the Court must consider prior to terminating {CIC’s conservation as
contemplated by the Insurance Code.

Even under CIC’s logic, the RPA litigation provided grounds for the conservatorship. The
Conservation Application referred to CIC’s usé of “unfiled contract amendments” as an “illegal
scheme,” part of CIC’s “pattern of flouting California regulatory processes designed to protect
%California policyholders.” (Conservation Appl. § 17.) These facts form the basis of policyholders’
claims against CIC in RPA litigation. And, as discussed above, CIC’s merger with CIC II will not
'comply with California law if CIC is able to complete the merger and exist the California insurance
‘."market without settling outstanding liabilities.

i

The Court finds that settlement of RPA litigation is related to the grounds for CIC’s conservation.

The Commissioner’s decision to settle RPA cases in the conservation is not arbitrary, not lacking in a

rational basis, and not contrary to law.

2, Substantial Evidence Supports the Commissioner’s Belief that CIC Faces
Significant Liability in RPA Litigation

- The Commissioner determined that CIC faces significant legal exposure in ongoing and pending

RPA litigation because, in the Depértrnent’s analysis, the RPA is untawful and void. (Shasta Linen,

| supra, at 67-68; Code Civ. Proc. §§ 1598, 1608.) While the Court declines to adopt the Commissioner’s

legal conclusion, substantial evidence supports the Commissioner’s belief that the RPA and related
conduct form the basis for numerous different legal theories of recovery that could jeopardize CIC’s
conserved estate.

Substantial evidence supports CIC’s liability under contract law principles. (See Jaékpot
Harvesting, supra, 33 Cal.App.5th at 735 [“Generally a contract made in violation of a regulatory statute
is void.”].) Even if the RPA is unenforceable as a matter of law, California courts have enforced illegal

contracts to avoid unjust enrichment to the defendant drafter. (See, e.g., Tri-Q, Inc. v. Sta-Hi

| Corp. (1965) 63 Cal.2d 199, 219 [enforcement required to “prevent the guil’:ty party from reaping the
|

benefit of his wrongful conduct, or to protect the public from the future cc;’)'nsequences of an illegal
contract”]; Kyablue v. Watkins (2012) 210 Cal.App.4th 1288, 1293 [enforcfement of illegal contract
- i
|
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would prevent a “disproportionately harsh penalty upon the plaintiff.”].) Likewise, substantial evidence
supports CIC’s violation of the implied éovqnant of good faith and fair dealiﬁg, whose breach in the
context of an insurance contract .dispute may support punitive damages in a barallel tort action. (See
Gomez v. Volkswagen bf America, Inc. (1985) 169 Cal.App.3d 921, 927 [“‘[W]e have emphasized the
‘special relationship’ between insurer and insured, characterized by. eleménts of public interest,
adhesion, and fiduciary responsibility.””] [quoting Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d
809, 820].) The record before the Court is replete with instances where CIC and its affiliates have
I:delayed settling open claims to stall distributing funds to policyholders. (Lichtenegger Plan Appl. Decl.
t"ﬁ 56-58; Strumwasser Reply Decl., Exh. A § 4 & Exh. B § 5; Randazzo Decision, Larsen Decl. Exh. 44
at 13; Shasta Linen, supra, at 38 [Applied’s inaction following policyholder’s report of potential fraud

cost policyholder over $100,000].) Such conduct by a workers’ compensation insurer in administering

a retrospective program is a recognized breach of the covenant of good faith and fair dealing. (See, e.g.,

C‘alifornia Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 474, 484 [“where a contract confers
on one party a discretionary power affectiné the rights of the other, a duty is imposed to exercise that
discretion in good faith and in accordance vﬁth fair dealing”]; Courtesy Ambulance Service v. Superior
Court (1992) 8 Cal. App.4th 1504 [over—resérving may gi\}e rise to tort éction for breach of covenant of
good faith, exposing workers’ compensation insurer to punitive damag;:s].) |

There is a rational basis for the Conservator’s conclusion that CIC also faces liability under all
three grounds for relief in California’s Unfair Competition Law (UCL, Bus. & Prof. Code, § 17200 et
‘seq.) Under the UCL, insurers may be liable to private plaintiffs for conduct that violates laws other than
the Unfair Insurance Practices Act (UIPA, § 790 et seq.; Zhang v. Sup. Ct. (2013) 57 Cal.4th 364, 368.)
As outlined in Shasta Linen, CIC’s failure, to file and secure approval of the RPA in violation of the
Insurance Code may expose CIC to liability under the UCL’s illegality prong. (See Shasta Linen, supra,
at 62, 64; Ins. Code §§ 11658, 11735; Cal. Code Regs., tit. 10, §§ 2218, 2268 [requiring filing of forms

and rates and prohibiting use of forms and rates that have not been ﬁl;ed and approved by the

|| Commissioner].) Subsequent appellate proceedings have found CIC’s concsiuct unlawful on similar

grounds. (See, e.g., Jackpot Harvesting, supra, 33 Cal.App.5th at 736 [“We c;i:onclude that the Request

: : z
to Bind is such a collateral agreement, triggering section 11658 and Rdgulations section 2268’s

:
g
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regulatory approval rf,equirément.”]; Luxor Cabs, supra, 30 Cal.App.5th at 986; Nielsen, supra, 22
Cal.App.5th at 1118; accord Minnieland Private Day School, Inc. v. Applied U;;derwriters Captive Risk
Assurance Company, Inc., 913 F.3d 409, 423 [holding that the RPA is an insufance contract subject to
regulatory approval under Virginia’s insurance laws].) Substantial evidehce supports CIC’s potential
liability as to the RPA as an unlawful business practice within the meaning of the UCL.

There is a rational basis for the Commissioner’s contention that pc;licyholders can hold CIC
(liable for the RPA as an “unfair” business practice under the UCL. (See, e.g., Daugherty v. American
!Honda Motor Co., Inc. (2006) 144 Cal.App.1:.4th 824, 839 [“[a]n act or practice is unfair if the consumer
jinjury is substantial, is not outweighed by aﬁy countervailing benefits to consumers or to competition,

and is not an injury the consumers themselves could reasonably have avoided”]; Smith v. State Farm

Mutual Automobile Ins. Co. (2001) 93 Cal.App.4th 700, 719 [an unfair policy “offends an established
public policy or when the practice is immoral, unethical, oppressive, unscrupulous or substantialiy
injurious to consumers”; Scripps Clinic v. Sup. Ct. (2003) 108 Cal.App.4th 917, 940 [an unfair practice
violates a “public policy which- is ... ‘tethered’ to specific constitutional, statutory, or regulatory
_provisions.”] [internal citations omitted].)

Substantial evidence supports ;che Cc;mmissioner’s conclusion as to CIC’s risk for liability under
:the UCL’s unfairness prong. CIC’s use of unfiled, unapproved forms and rates contravenes the
Insurance Code’s filing and public inspection requirement crafted to ensure that employers find
coverage at competitive rates thanks to broaa access to filed rate information. (Ins. Code §§ 11735, subd. |
(b); 11742, subd. (a).) The transparency—eriforcing’mechanisms also help protect the state’s workforce
by ensﬁring benefits are available to employees who are injured or sickened over the course of

employment. (Arriaga v. County of Alameda (1995) 9 Cal.4th 1055, 1065.) Other aspects of the RPA

support the Commissioner’s conclusion that the RPA may be an unfair business practice. As previously

noted, policyholders did not receive the RPA until after they were bound into the EquityComp program,

| only then realizing that they would have to wait an additional three years following expiration of the

RPA to receive a refund of their excess premium and fees. (Shasta Linen, supra, at 34.) Moreover, the
RPA obligated employers to continue depositing collateral until the RPA was terminated on a date to be

determined by AUCRA at its “sole discretion.” (/d. at 31-32; Lichtenegger Plian Appl. Decl. ] 16.) CIC

[
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and affiliates relied o:n this provision to delay policyholder returns for years, dilring which time it could

invest those funds and collect the investment income. (Shasta'L'inen, supra, at 31, 35; Lichtenegger Plan
App. Dec., 1 17-19, 34, 37, 52, 56-58 [detailing cases in which clients had td wait to receive return of
excess funds].) A policyholder anxious to recover its excess funds was, in effecf, left with no recourse

aside from litigation, unless it was willing to settle with CIC for amounts far below what it was owed

under the RPA. (Lichtenegger Plan Appl. Decl. at Y 52, 54.)

The Commissioner also determined that CIC faces liability under the UCL’s bar on fraudulent
practices. (See Zhang, supra, 57 Cal.4th at 380 [“Under the UCL, it is necessary only to show that the

plaintiff was likely to be deceived, and suffered economic injury as a result of the deception.”] [citing

| Kwikset Corp. v. Sup. Ct. (201 1) 51 Cal.4th 310, 322].) In Shasta Linen, the Commissioner found that

the EquityComp marketing materials prepared by AUI misrepresented the amounts a prospective

policyholder could expect to pay, and other arbitration decisions are in accord. (Shasta Linen, supra,

.| at 27; Randazzo Decision, Reply Compendium, Exh. 44 at 11-12.) The Commissioner has concluded

that these practices, among others, give rise to substantial claims under the “fraudulent practices” prong

of the UCL.
: . i
CIC argues that Schedule 2.6 is unnecessary because courts can assess CIC’s liability under any

of the theories at hand, and “[t]here is no evidence anywhere in the record, let alone substantial evidence,

| that CIC faces or ever faced material financial liability in connection with the RPA litigation such that

| resolution of the RPA litigation thréugh the Plan is necessary for preservation of the conserved estate.”

(Opp. at 21:23 —22:2.) CIC has not providéd any legal authority to support its argument that a “material
financial liability” standard should be appiied here, so the Court need not consider its argumént. (See
Do It Urself, supra, 7 Cal.App.4th at 35 “[a] point which is merely suggestéd by [a party’s] counsel,
with no supporting argument or authoﬁty, it deemed to be without foﬁndation and requires no
discussion.”] [internal citations omitted].) CIC’s argument that Schedulé 2.6 ‘represents a global
settlement which precludes CIC from ass‘érti'ng appropriate defenses to outstanding RPA litigation is
likewise unavailing. CIC has not raised any across-the-board defenses wh:ich it has, or could have,
raised. Such an argument therefore appears to be another tactic through whi?ch CIC seeks to disregard
its obligation under the Insurance Code' to dischargé its liabilities to Caiifornia residents prior to

!
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'Withdrawing from the California 'ihsurance market at the conclusion of this cc}nservatorship. (See Ins.
Code § 1071.5 [noting that this 'lobligation applies to every withdrawing insuret;'].)

Given the breadth of the UCL and the evidence of acts and omissions :by CIC and its affiliates
that create liability under the UCL violations and breaches of contract, the Commissioner has sought to
isettle RPA cases. (Plan Appl. at32.) The Court does not conclude that the Commissioner’s
determinations are arbitrary, lack a rationéal basis, are contrary to law, or constitute an abuse of

|
' discretion.

3.  Substantial Evidence Shows that CIC Has Made Litigation Onerous for
Policyholders

As discussed with respect to Plan § 2.2, the Commissioner as conservator possesses the power
to rehabilitate CIC’s relationship with its policyholders. Substantial evidence on the record supports the

Commissioner’s assertion that CIC has engaged in improper conduct towards its policyholders in RPA

_litigation in several ways.

There is a rational basis for the Commissioner’s conclusion that CIC and affiliates have forced
policyholders to litigate in a number of different forums based on the structure of the RPA’s arbitration
provisions. The RPA subjects all disputes to binding arbitration in the British Virgin Islands, under

Nebraska law, and requires that all arbitration awards must be enforced in Nebraska courts. (Shasta

| Linen, supra, at 32, 56.) The Commissioner in Shasta Linen described this modification as “extremely

disconcerting since the Insurance Code prohibits the use of arbitration provisidns without written notice
to the policyholder that such a provision is negotiable.” (Zd. at 56.) There is evidence that the arbitration

provisions have created obstacles to resolving policyholder disputes in at least two ways. First,

‘Il adjudicators have found the arbitration pfovisien unenforceable under Nebraska law, as Nebraska

Revised Statue 25 —2602.01 forbids arbitration of “any agreement concerning or relating to an insurance
‘policy.” (Final Award in dpplied Underwriters Captive Risk Assurance Company, Inc. v. O’Connell
Landscape Maintenance, Inc., ICDR Case No. 01-16-0005-0136, dated August 27, 2018, Reply

Compendium, Exh. 85 at 2.) Still, CIC and affiliates sought arbitration of disputes even when the

arbitrators themselves have found that they “do not have jurisdiction to hear the merlts of this dispute”

under governing law. (Ibid.) Second, even if a policyholder elected to arbltrate its disputes, some
|
T
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arbitrators nevertheless decided that only the Commissioner had the authority f(_) declare the RPA void.
(See Final Award in O’Connell Landscape Maintenance, Inc. v. Applied Underwriters Captive Risk
Assurance Company, Inc., et al., JAMS Case No. 1100084561, dated December 4, 2017, Reply _
Compendium, Exh. 83 at 7 [determining that only the Commissioner can' claim that the RPA is
unenforceable].) By requiring policyholdersv to resolve their disputes before an arbitrator, only to have
the arbitration clause be found unenforceable or for the arbitrator to conclude that they cannot decide
!fhe dispute, CIC and affiliates have trapped policyholders in circular litigation at great cost.

| Substantial evidence also supports the Commissioner’s contention that CIC and affiliates have
required policyholders to individually litigate the legality of the RPA. (Lichfenegger Plan Appl. Decl. q
27 [“In each and every case on behalf of my client policyholders, AUI, AUCRA and CIC have insisted
| 6n relitigating the illegality of the EquityComp program both before the courts" as well in appeals to the»
CDL.”].) CIC maintains that whether the RPA is void is still an g)pen question (see Opp at 19-21). While

the Court declines to adopt the Commissioner’s position as to the illegality of the RPA, the Court notes

: that in the years of litigation that ensued foilowing the 2017 Shasta Linen Settlement Agreement, not
one California court of appeal or superior court that has considered the RPA has issued any ruling
conflicting with the Commissioner’s decision in Shasta Li;fzen that the RPA was void and unenforceable

. as a matter of law. (Larsen Reply Decl. 99, 13.)

Moreover, Nebraska courts have dismissed countersuits by CIC’s affiliates for over fifteen years
for lack of jurisdiction over non-Nebraska p_olicyholders. (See, e.g., Order on Defendants’ Motion to
Dismiss in Applied Underw}iters Captive Risk Assurance Company, Inc. v. RDR Builders, LP, et al.,
Dist. Ct. Douglas County, NE, Case No. CI 17-5424, dated March 13, 2018 (“RDR Order”), Reply
Compendium, Exh. 59 at 11; Applied Underwriters, Inc. v. Dinyari, Inc. (Neb. Ct. App., May 20, 2008,
‘No. A-07-058) 2008 WL 2231114, at *7 [“Based on our de novo review, we conclude that [California
;policyholder] Dinyari did not have sufficient minimum contacts with Nebraska to satisfy the due process
grequirements for the exercise of personal jurisdiction.”] ; Applied Underwriters, Inc. v. Emp’r Outsource

Serv., Inc., 2007 WL 1470454, at *5 (Neb. Ct. App. May 22, 2007) [1llinois pc:>1icyh01der who execufced

| payment plan promissory note with AUI did not establish minimum contacts with Nebraska sufficient
to establish personal jurisdiction in Nebraska].) CIC does not dispute that its a;fﬁliates regularly sued its
|
|
|
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California policyholders in Nebraska despite repeated findings of lack :'of personal jurisdiction.
(Lichtenegger Plan Appl. Decl. § 50; Larsen Reply Decl. § 23-27, 37—3?8; Applied Underwriters
Captive Risk Assurance C’o., Inc. v. EM. Pizza, Inc. (Neb. Ct. App. 2019) 923 N.W.2d 789 (E.M.

|| Pizza.)) Troublingly, AUI appealed every instance where the trial court granted a motion to dismiss, and

‘| all appeals were unsuccessful. (Larsen Reply Decl. q 25; Reply Compendium, Exhs. 56-73.) One

policyholder, O’Connell Landscaping, was sued at least four times in Nebraska (not including an
arbitration action), and each case was dismissed. (Larsen Reply Decl. § 25, 34—38.) The Court need not
conclude that these Nebraska suits were filed to retaliate against policyholders, but-the Court finds the
Commissioner’s decision to consider this pattern rational.

Commiésioner’s counsel characterizes this tactic as a “common practice of CIC and its affiliates
that serves to increase the costs of litigation.” (Larsen Reply Decl. § 17.) There is substantial evidentiary-
support for this assertion. Indeed, CIC does not dispute that it has regularly initiated litigation against
California policyholders in Nebraska, nor does it dispute thét these actions come at a “tremendous cost[]
to the policyholders.” (Lichtenegger Plan Appl. Decl. q 43.) Neither does CIC dispute that its lengthy
appeals have prolonged the time that it can enjoy the investment income on policyholders’ money.
(Ibid.) The record contains evidence that CIC has incentives to prolong litigation through the appellate

process to continue accruing investment income. For example, in the Barker Management and Bayless

|| Engineering cases, policyholders who agreed to arbitrate their disputes—and who ‘won “substantial”

| awards from their respective arbitrators—saw years-long delays in receiving payment. (1d. at § 38.) Still,

today, Bayless has yet to receive its award. (/d. at § 39; Larsen Reply Decl. § 22, 33; Stephens Opp.
Decl. q 64.) Additionally, after the Ninth Circuit affirmed the federal district court’s confirmation of an
arbitration award against AUCRA for $550,093 plus interest, AUCRA failed to pay the award, walking
back its promise to post bond as stipulated. (Lichtenegger Plan Appl. Decl. § 38; Larsen Reply Decl. q
30; Barzelay Opp. Decl. § 7. Seven weeks later, when CIC entered conservation, CIC’s counsel claimed
that AUCRA could not pay the award because CIC was in conservation. (Larsen Reply Decl. 1] 30;
Stephens Opp. Decl. § 64.) 1
CIC has objected to the Commissioner’s reliance on the Lichteneggier Declaration. The Court

i
notes that Lichtenegger’s sworn allegations are consistent with other evidence before this Court,
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including the Commissioner’s own conclusions in Shasta Linen, the arbitrator’s findings in the
Randazzo decision, and sworn statements.o'f the Department’s senior casualtﬁr actuary. Although CIC

has sought to impeach Lichtenegger, this impeachment evidence does not demonstrate that the

| Commissioner abused his discretion or otherwise acted 'arbitrarily by relying on Lichtenegger’s

-|' representations of his own. experience. Nor does the Court conclude that it was an abuse of discretion,

irrational, or arbitrary for the Commissioner to consider this aforementioned evidence as indicative of
potentially larger and more endemic issues that demand rehabilitation. A certain amount of disagreement

between insurers and their policyholders is not uncommon, nor is it particularly out of the ordinary to

have those disagreements spill into litigation. But the repetitive and prolonged nature of the RPA

litigation is atypical. CIC does not contend that this litigation is in any way ordinary. The Commissioner
had a rational basis to conclude that CIC’s sale of the RPA led to disputes out51de the ordinary course
of business between insurance companies and policyholders. _

The Comissioner additionally has a rational basis for his conclusion that allowing the resolution
of these disputes to continue in the manner that they had been occurring would not be fair and
appropriate to all patties involved. Substantial evidence shows that CIC made resolving disputes
excessively onerous on policyholders in a way that deterred them from actually enforcing their legal
rights. It is consistent with the Commisilone'r’s duty to protect the interests of CIC’s estate, its

policyholders, other beneficiaries, and the public by proposing a mechanism for settling this litigation.

4, CIC Has Otherwise Failed to Show that Schedule 2.6 Is Arbitrary

CIC has offered several arguments against Schedule 2.6. The Court finds each argument
unpersuasive. Schedule 2.6 is not arbitrary, nor is it irrational, as CIC claims. .

CIC’s argument that it has ha.d- substantial litigation success is unpersuasive. The

| ,
Commissioner’s argument in reply that analyzes the litigation successes is more persuasive and

'
3

‘grounded in rational basis:
i

The rosy picture Respondent portrays of its “substantial litigation successes” (Opp. at
16) is incomplete and misleading. As the Declaration of Cynthia Larsen (Larsen Decl.)
thoroughly ~ documents, Respondent’s “victories”—primarily, ‘defeatlng class
certification and an unpubhshed federal decision whose reasoning has been rejected by
California state courts—are the exception, not the rule [where: (1)] Almost Two Dozen
California Supenor Courts Have Handed Substantive Litigation Defeats to Respondent;
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[(2)] Unpublished Federal Court Orders Are Not Instructive and Only Confirm the
Benefits of Schedule 2.6; [(3)] Respondent’s Losses in Arbitral Forums Far Exceed
Their “Victories”; [and (3)] California Appellate Precedents Make Clear the RPA Is
Unlawful and V01d[ ]

(Reply at 14:15—19:4.)

First, CIC’s citations to cases where it defeated class certification are irrelevant here. (Opp..at
17:8 — 18:20; see, e.g., Pet Food Express, Ltd v. Applied Underwriters, Inc. (E.D. Cal., Sept. 12,2019,
No. 2:16-CV-01211 WBS AC) 2019 WL 4318584, at *2 [“denied the motion to certify on superiority
grounds”], Shasta Linen Supply, Inc. v. Appljed Underwriters, Inc. (E.D. Cal., Jan. 29, 2019, No. 2:16-
CV-1211 WBS AC) 2019 WL 358517, at *6 - *7 [“the court will deny plaintiffs’ motion for class
certification” because manageability and superiority “weigh against class certification], Shasta Linen
Supply, Inc. v. Applied Underwriters, Inc. (E.D. Cal., Apr. 17,2019, No. 2:16-CV-1211 WBS AC) 2019
WL 3244487, at *2 [denied granting leave to file a renewed motion for class certification where same
issues of manageability and superiority werc:: presenf “in the context of this newly proposed class™].)
| Second, CIC’s citation to it prevailiﬁg on summary judgment of the UCL claim in Pet Food

iExpress (Opp. at 18:5-12) is not well taken since on demurrer, a Sacramento Superior Court judge found,

: Review of Pet Food Express has not persuaded this Court to change its tentative demurrer
‘ ruling. There are several reasons for this decision. : :

First, the Pet Food Express decision is an unpublished district court decision and not
b1nd1ng precedent that this Court must follow.

Second, Pet Food Express addressed related legal issues but not the precise legal issues
set forth in the demurrer, and it addressed these issues in a different procedural posture
from the demurrer in this case. Plaintiffs in this case demur to the First Cause of Action
of the FACC on the ground that the RPA is void and unenforceable as a violation of
Insurance Code section 11658. Per Food Express addressed the lack of evidence of
economic loss to plaintiffs - not an issue raised by this demurrer, which must weigh
allegations rather than consider evidence. Pet Food Express also addressed a factual
issue, the marketing of a version of the RPA that was approved by the Insurance
Cfgrlrllmlssmner that is not raised by the allegations contained in the First Cause of Action
of the FACC.

Third, this Court does not find the manner in which the district court distinguished
Luxor and Nielsen - essentially confining its interpretation of their holdings to their
precise facts - to be persuasive. Those cases, which by contrast to Pet F ood Express
squared addressed section 11658, are b1nd1ng on this Court.

(Conserv Reply Evid., Exh. 29 at 7. See also Reply at 15:22 — 16:5.)
Third, CIC’s citation to “a favorable judgment in one of the only RPA litigations tried to a

.39 |
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i California Superior Court” (Opp. at 18:19 ~ 19:2.) is not well taken. As the Commissioner points out,

l CIC’s citation to a Statement of Intended Décision in Roadrunner Managemeni Services, Inc. v. Applied

| Underwriters, Inc. (Ventura Sup. Ct. case rio. 692017-0049339 -CU_-CO-VTA) (“Roadrunner”) is not
final. (CIC Evid., Exh. 31.) Notably, CIC aﬂmits that this “has not been converted to a final judgment
due to the timing of this conservation and thé resulting injunction and stay of litigations.” (Opp. at 19:28,

| fn. 6.) As “[a] tentative ruling is, by definition, not final,” the Court declines to accord weight to this
proffered authority. (People v. Hatt (2018) 20 Cal.App.5th 321, 324; Reply at 17:26-28, fn. 11) Further,
as the Commissioner argues, “Pet Food does demonstrate one salient point:' the berils of piecemeal
litigation and its inevitable multiplicity of inconsistent results.” (Reply at 15:6-7.)

The Court likewise finds CIC’s assertion of the litigation privilege and constitutional objections
unpersuasive. A conservation is a “special ﬁroceeding” (4dpplied Underwriter&, supra, 37 F.4th at 589)
that vests the Commissioner with “discretiori to settle dispufes concerning relative priorities of claimants
in appropriate circumstances.’; (Executive Life, supra, 32 Cal.App.4th at 370). The Commissioner has
not has exceeded his power to settle claims'against a conserved company as Conservator in a way that
violates CIC’s constitutional rights or the liﬁgation privilege. The Court likewise finds CIC’s assertion
that Schedule 2.6 unfairly discriminates against its interests by favoring policyholders without merit.

CIC has objected to Schedule 2.6 as applied to its affiliates, claiming that the Insurance Code

| only empowers the Commissioner to settle cases pending against the “person” in conservation. (See Ins.

Code § 1037.) The Commissioner has eXplaiﬁed that resolving RPA litigation via Schedule 2.6
necessarily involves CIC’s affiliates because they are inextricably intertwined in the RPA scheme and
ﬁhe subsequent enforcement against policyhiolders, including as to promissory notes extended by AUL
_(Plan Appl. at 8, 11, 25-26.) Accordingly, the Plan treats these entities asa joint enterprise with shared

identities of interest for purposes of settling suits and claims related to the RPA.!8

‘ 18 The Commissioner states that entities considered a joint enterprise are also jointly and
severally liable. (See Gopal v. Kaiser Foundation Health Plan, Inc. (2016) 248 Cal.App.4th 425, 431
[“Under California law, if [several business] entities are a single enterprise, they are each liable for all
.of the acts and omissions of the other components of the enterprise”]; Toho-Towa Co., Ltd. v. Morgan
i Creek Productions, Inc. (2013) 217 Cal.App.4th 1096, 1108 [*“‘single-business-enterprise’ theory is an
' equitable doctrine applied to reflect partnership-type liability principles when corporations integrate
their resources and operations to achieve a common business purpose’].) !

i
i
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The Commissioner’s inclusion of CIC’s affiliates in this part of the Plaﬁ falls squarely within his
authority as Conservator and this Court’s jurisdiction, both of which reach ndn—consef\{ed entities that
share an identity of interest with the conserved estate. (Garamendi v. Ezgecu;ive Life Ins. Co. (1993) 17

| Cal.App.4th 504, 523.) The Court notes that CIC and its affiliated entities have regularly been treated
“as a single eénterprise by the Cémmissioner, trial courts, arbitrators, and Califoﬁﬁa and federal courts of
appeal. (See Shasta Linen, supra, at 49-50 tCIC, AUCRA, and AUI are “inextricably intertwined” and
“enmeshed”]' Nielsen, supra, 22 Cal.App. Sth at 1113-16 [record on appeal supported conclusion that
" affiliated entities should be con51dered to gether because they were so enmeshed and 1ntertw1ned] Luxor
Cabss, supra, 30 Cal.App.5th at 985-86 [same]; Applied Underwriters, supra, 37 F.4th at 592.) CIC

claims that these findings are “inapposite” ;because they did not apply an “alter ego” test and did not

| recite facts that to support piercing the corporate veil. (Opp. at 40.) However, the alter ego doctrine,

 which “arises when a plaintiff comes into court claiming that an opposing party is using the corporate

form unjustly and in derogation of the plaintiff’s interests” (Mid—Centw’y Ins. Co. v. Gardner (1992) 9
Cal.App.4th 1205, 1212), simply has no bea:ring on whether this Court exercises in rem jurisdiction over-
the assets of third parties that have an “identity of interests” with the conserved -entity, CIC. (Géramendi,
’117 Cal.App.4th at 516). Indeed, as the Nintih Circuit noted when finding that federal suits by AUI and
CIC II were barred by this Court’s prior; in rem jurisdiction over assets of those CIC affiliates,
“Garamendi v. Executive Life [citation] further supports the in rem classification here.” (dpplied
Underwriters, 37 F.4th at 592.)

The Court notes that Schedule 2.6 does not require the affiliates to do anything or pay any
amount. If Schedule 2.6’s formulas require payment to a pohcyholder cic would make that payment,
not the affiliates. (Sched. 2.6  VL.7.) Like_Wise, if Schedule 2.6 results in payment by the policyholder,
the policyholder pays CIC, after which an Eeligible affiliate can seek indemnity from CIC. And again,
-nothing in the Plan affects the ability of CIC’s affiliates to pursue relief against CIC or CIC II once the
Plan is implemented.
| I CIC’s objections to specific componénts of Schedule 2.6 are unpersuasiive. CIC mischaracterizes
| Schedule 2.6 Option 2 as “rewrit[ing]” the RPA based upon an imaginary proxy company. (Opp. at

8, 29.) The Commissioner has a rational basis to rely on an open-market measure for quantum meruit
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restitution under Option 2, as CIC’s own measures of loss-sensitive policies; were roughly 33 percent
above market average. (See Reply Compendium, Exh. 92, 238:20-25.) Moreover, as the Commissioner
points out, “a determination of fair market value is necessarily hypothetical.‘” (Long Beach Memorial
Medical Center v. Kaiser Foundation Health Plan, Inc. (2021) 71 Cal.App.5th 323, 346.) The
Commissioner therefore had a rational basis to conclude that, what matters for purposes of determining |.
the reasonable market value of a loss-sensitive policy is “the price that a hypothetical willing buyer
would pay a hypothetical willing seller for:the services.” (See id. at pp. 345-346 [trial court did not err
in jury instruction for quantum meruit claim defining “reasonable value;’ of services provided as “the
price that a hypothetical willing buyer would pay a kypothetical willing seller for the services,” italics
added].)

Finally, with respect to New York’s request that the remedies -of Schedule 2.6 be made available
to its policyholders engaged in litigation over the RPA, given the Commissioner’s oversight, the Court
will not entertain that request at this time. If the Commissioner wishes to propose New York’s inclusion,

he may make a subsequent application for amendment of the plan, including citation of authority

| showing that Schedule 2.6’s remedies represent remedies available under New York law.

CONCLUSION

In light of the Court’s determination that the Rehabilitation Plan meets the standard as articulated
in the Standard of Review section above, the Court confirms that:

(1) the terms and conditions of this Plan and the other Transaction Documents, and the
transactions contemplated hereby and thereby are enforceable; |

(2) that this Plan, and the other Transaction Documents are fair, just and reasonable to
Policyholders, creditors, the shareholder of CIC, and the public;

(3) that all executory portions of the Transaction Documents are approved and made valid,
binding and enforceable in the event of a future insolvency of CIC and

(4) that the reinsurers of Cedants (other than the Remsurer) are not preJudlced by and have no
lawful basis to avoid or terminate their contractual obligations to Cedants pursuant to such reinsurance

agreements as a result of the transactions contemplated herein or in the Transactlon Documents.

i
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ACCORDINGLY, IT IS HEREBY ORDERED TH,!:&T
All Objections not otherwise ruled on in this Order are OVERRULEDE and preserved on appeal.
(See Reid v. Google, Inc. (2010) 50 Cal.4th 512, 534.) The Commissioner’s Request for Judicial Notice
is GRANTED as to Exhibits 1 -7 and 105and GRANTED, BUT NOT FOR THE TRUTH OF THE
MATTERS ASSERTED THEREIN, as to Exhibits 8 and 9.

The Commissioner’s Application and Application for Order Approving Rehabilitation Plan is

‘| GRANTED and the Rehabilitation Plan is adopted as amended. A true and correct copy of the approved,
‘| amended Rehabilitation Plan is attached to this Order as Attachment 1 and incorporated herein by this

reference.

The Court’s Order Appointing Insufrance Commissioner as Conservator and Restraining Orders
remain in full force and effect until expressly lifted or amended by subsequent order of the Court. The
Court shall continue to exercise sole and éxclusive jurisdiction 0\;er this Réhabilitation Plan and any

claims pending against CIC.

Dated: 3 - —:QL ’;‘@9“" ' P — '
Honorable Susanb%
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CALIFORNIA INSURANCE COMPANY REHABILITATION PLAN

This REHABILITATION PLAN (the “Plan”), dated October 19, 2020, is made and
~ established by Ricardo Lara, Insurance Commissioner of the State of California
~ (“Commissioner”™), in his capacity as the statutory conservator (“Conservator”) of California
. Insurance Company (“CIC”), a California domiciled property and casualty insurance company in
statutory conservation under Cahfomla Insurance Code sections 1010-1062.

RECITALS

_ A. On November 4, 2019, CIC was placed into conservation ex parte by the Superior

- Court of San Mateo County, California, in the action entitled Insurance Commissioner of the
State of California v. California Insurance Company (Case No. 19 CIV 06531 CPF-11-511261)
at the request of the Commissioner, who was appointed the Conservator of CIC pursuant to
Insurance Code section 1011(c). The court proceeding concerning the conservation shall be
referred to herein as the “Conservation Proceeding” and the San Mateo Superior Court assigned

" to preside over the Conservation Proceeding shall be referred to as the “San Mateo Superior

" Court.”

B. The Commissioner brought the Conservation Proceeding to respond to-issues
relating to Steven M. Menzies, an individual and pre-conservation Chief Executive Officer and
sole indirect shareholder of CIC (“Menzies™), and CIC’s attempt to consummate the sale of CIC
to Menzies by unlawfully seeking to merge CIC into a newly created New Mexico entity,
California Insurance Company, Inc. II (“CIC II"”), without prior approval of the Commissioner as
required by Insurance Code section 1215.2. The November 4, 2019, Order issued by the San
Mateo Superior Court shall be referred to herein as the “Conservation Order.”

C.  The Conservator, having detérmined it to be in the best interests of the
Policyholders, creditors, the shareholder of CIC and the public to resolve the issues requiring the
Conservation Proceeding, to address the various issues underlying and pertaining to this
Conservation Proceeding and litigation involving Policies, and to structure a plan for the
rehabilitation of CIC, has now established this Plan and the other Transaction Documents to set
forth all material terms and provisions.for a comprehensive and integrated plan of rehabilitation

" for CIC. The Conservator shall have full authority to perform or take actions he deems necessary
to ensure performance by CIC of any and all obligations required to be performed by CIC under
this Plan.

D. Pursuant to this Plan and the other Transaction Documents described herein,
" effective as of the Closing, CIC shall, among other things, (1) perfect its attempted
redomestication from California to New Mexico, on the terms and subject to the conditions set
forth in this Plan; (2) enter into the Assumption Reinsurance and Administration Agreement to
provide for the reinsurance and assumption of all in-force California, Connecticut and New
York Policies issued by CIC and Applied Underwriters Captlve Risk Assurance Company, Inc., a
' New Mexico domiciled property and casualty insurance company (“AUCRA”) and the reinsurance of
all liabilities of CIC and AUCRA to California, Connecticut and New York based Policyholders
incurred prior to the Closing, and providing that the California, Connecticut and New York
based Policyholders have the right to recover directly from the Reinsurer any of CIC’s and
- AUCRA'’s obligations under the Policies; (3).surrender for cancellation its |

.
'
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California certificate of authority authorizing CIC to transact insurance in California by
withdrawing from the state pursuant to Insurance Code section 1070 et seq.; (4) offer to settle
. Pending Litigation and Subsequent Litigation, as those terms are defined in Schedule 2.6, on
reasonable terms as set forth herein; and (5)'upon the consummation of the merger of CIC into
+ and with CIC II, change the name of CIC II'to a name that does not 1nclude the word
“California” or any derivation of the word “Cahforma

E. The Conservator has determmed that this Plan, including the transactions
contemplated by it, and the other Transaction Documents are fair and equitable to, and in the best
interests of, the Policyholders, creditors, the shareholder of CIC, and to the insurance-buying

. public of the states in which CIC operates.

F. Any obligations that Menzies is required to perform under this Plan shall be
. performed by Menzies or his successors (including, but not limited to, hlS successors in interest
or successors in position with CIC), or by CIC itself. -

ARTICLE I
DEFINITIONS

" In this Plan, unless otherwise speciﬁ'cally provided or the context so requires, the terms
listed below shall have the following deﬁnit:ions and shall include the plural as well as the
singular:

“Affiliate” means, with respect to a Person, any other Person directly or indirectly
controlling, controlled by or under common control with such Person.

“AUI” means Applied Underwriters; Inc., a corporation domiciled in Nebraska and
Affiliate of CIC and AUCRA. :

' “AUCRA” means Applied Underwriters Captive Risk Assurance Company, Inc., a New Mexico
~ domiciled property and casualty insurance company and Affiliate of CIC and AUL

“Business” means-Cedants’ California, Connecticut and New York business and
operations consisting of the issuance and administration of any insurance policy including all
contracts, policies, certificates, binders, slips, covers or other agreements of workers’
compensation and employers liability insurance as defined in the Transaction Documents,

" including all supplements, riders and endorsements issued or written in connection therewith.

: “Business Day” means any day other than a Saturday, a Sunday or a day on which
| banking institutions in the State of Cahforma are authorized or obligated by law or executive
| order to be closed. - ,

}

“CDI” means the California Departrhent of Insurance.
“Cedants” means CIC and AUCRA.f
“CIC” has the meaning set forth in the Preamble of this Plan, or a succe:ssor in interest.

!
! |
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“CIC II” means California Insurance Company II, a New Mexico domiciled property and

' casualty insurance company.

“Closing” means the closing of the transactions contemplated by this Plan.

“Closing Date” means 10:00 a.m., local time, on the date of Closing, as described in
Article VII of this Plan. '

“Commissioner” has the meaning set forth in the Recitals.

“Conservation Order” has the meaning set forth in the Recitals.

“Conservation Proceedings” has the meaning set forth in Recitals.
“Conservator” has the meaning set forth in the Preamble.

“Effective Date” means the date that the San Mateo Superior Court issues its
Rehabilitation Order.

“Effective Time” has the meaning set forth in Article I of the Reinsurance Agreement.

“Governmental Authority” means any government or political subdivision thereof,

. whether federal, state or local, or any agency, commission, department or other instrumentality

of any such government or political subdivision.

“Insurance Code” means the California Insurance Code, including the regulations
thereunder in effect from time to time.

“Knowledge” means, as to a specific matter, actual knowledge after reasonable '
investigation of the circumstances pertaining to the specific matter.

“Law” means all applicable laws, decisions, rules, regulations, ordinances, codes,
statutes, judgments, injunctions, orders, decrees, licenses, permits, policies, administrative
interpretations and other requirements of Governmental Authorities.

“Lien” means any mortgage, pledge, hypothecation, assignment, lien (statutory or
otherwise), preference, priority, charge or other encumbrance, adverse claim (whether pending
or, to the knowledge of the Person against whom the adverse claim is being asserted or-
threatened) or restriction of any kind affecting title or resulting in an encumbrance against
property, real or personal, tangible or intangible, or a security interest of any kind, including,
without limitation, any conditional sale or other title retention agreement, any right of first
refusal on real property, and any filing of or agreement to give any financing statement under the

- Uniform Commercial Code (or equivalent statute) of any jurisdiction (other than a financing

statement which is filed or given solely to protect the interest of a lessor). “Lierli” shall not
include liens that arise out of a workers’ compensation claim for which the Workers’
|
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Compensation Appeals Board may have jurisdiction.

“Litigation” means any action, cause of action (whether at law or in equity), arbitration,
hearing, inquiry, proceeding claim or complaint by any Person alleging potential liability,
wrongdoing or misdeed of another Person, or any administrative or other similar proceeding,
criminal prosecution or investigation by any Governmental Authority or arbitration panel
alleging potential liability, wrongdoing or misdeed of another Person.

“Management Services Agreement” means the Agreement made by and between CIC and
AUI, pursuant to which AUI performs certain services for CIC in the conduct of CIC’s insurance
operations, that was executed on July 26, 2005, as well as the addendum executed September 3,
2019, that stipulates that the Agreement remains in force for two years from September 30, 2019.

“Notification Package” has the meaning set forth in Section 3.1.

“Permits” means all licenses, franchises, permits, orders, approvals, consents,

; authorizations, qualifications and filings with and under all Federal, state or local laws and of all

Governmental Authorities, including, without limitation, state insurance regulatory authorities.

“Person” means.any individual, corporation, partnership, firm, joint venture, association,

~ joint-stock company, trust, unincorporated organization, public, governmental, judicial or

regulatory authority or body or other entity.
“Plan” has the meaning set forth in the Preamble.

“Policies” means insurance policies issued by Cedants to California, Connecticut and
New York Policyholders or to cover, in whole or in part, employees in California, Connecticut

. and New York. “Policies” include (1) all guaranteed-cost workers’ compensation and

employers’ liability insurance policies issued by CIC, and (2) all workers’ compensation and

~ employers’ liability insurance policies, supplements, endorsements, riders and ancillary

agreements in connection therewith, classified by the Cedants as SolutionOne Profit Sharing or
EquityComp, including Reinsurance Participation Agreements (“RPAs”) entered into by Cedants,
but excluding FELA and Jones Act exposures. As used in this Plan, “Policies” includes policies
or other agreements that are (1) in effect as of the Effective Time; (2) become effective after the
Effective Time, including through (a) the reinstatement of lapsed policies pursuant to provisions
therein or of applicable Law, (b) the issuance or renewal thereof by Cedants after the Effective

- Time to honor quotes outstanding as of the Effective Time, or to satisfy renewal rights of

employers under contractual provisions or applicable Law, or (c) modifications agreed to by the

. Reinsurer on behalf of Cedants pursuant to the authority granted to the Reinsurer under Section
+ 7.01 of the Reinsurance Agreement; and (3) guaranteed-cost workers’ compensation and
. employers liability insurance policies issued by CIC to California, Connecticut and New York

Policyholders that have expired prior to the Closing Date, where the gross 11ab111t1es and
obligations of CIC arising under or in connection with such policies are unpald or

. unperformed as of the Effectlve Time.

“Policyholder” means (a) any Person that is named as an insured under %1 Policy or (b)
any Person other than the CIC or an Affiliate of CIC that is named as a party to an RPA issued in

conjunction with a Policy.
, Page 4
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“Policy Liabilities” means those Policy liabilities of Cedants reinsured and assumed by
the Reinsurer and as more spe01ﬁcally deﬁned in the Reinsurance Agreement.

“Procedural Order” means the San Mateo Superior Court’s July 30, 2020 Order Setting
Briefing Schedule, Hearing Date, and Procedures for Conservator’s Application for Order
Approving Rehabilitation Plan for California Insurance Company, as well as any subsequent
orders granting stipulations as to the hearing date and briefing schedule contained therein, or
any other subsequent court-authorized amendments to the July 30, 2020 Order.

“Rehabilitation Order” means the order of the San Mateo Superior Court approving this
Plan and the other Transaction Documents (1nclud1ng all transactions contemplated hereby and
thereby), as submitted to the Court by the Conservator with his motion to approve this Plan,
without modification, unless such modification has been approved by the Conservator.

“Reinsurance Agreement” means the Assumption Reinsurance and Administration
\ Agreement to be entered into among the Conservator, on behalf of Cedants, and Reinsurer on the
i Closing Date, substantially in the form of Exhibit A attached hereto, as such form may be

' modified by agreement between the Conservator and Reinsurer.

“Reinsurer” means an insurer that is authorized to transact workers’ compensation
" insurance in the States of California, Connecticut and New York and which is approved by the
Conservator as the Reinsurer hereunder.

“San Mateo Superior Court” has the meaning set forth in Recitals.

“SAP” means statutory accounting principles prescribed or permitted by the CDI
consistently applied throughout the specified period and in the comparable period in the
immediately preceding year in connection with the preparation of the statutory financial
statements of CIC.

“Transaction Documents” means this Plan, the Assumption Reinsurance and
Administration Agreement, and all exhibits thereto.

“Transferred Assets” means the sum of (1) admitted assets of Cedants free and clear of
any Liens, having a net admitted asset value determined in accordance with SAP as prescribed
or permitted by the CDI equal to Cedants’ net unearned premium reserve, loss and loss
adjustment expense (including losses that have been incurred but not reported) reserve, if any,
with respect to the Policies; (2) any collateral posted by a Policyholder maintained by Cedants,

" pursuant to the terms of the Policies to secure the obligations of the Policyholders under the
Policies; and (3) any amounts due Cedants under any reinsurance agreements in effect on the
Closing Date among Cedants and any reinsurer (other than the Reinsurer) relating to the Policies.

‘ In the event of a conflict between the defined terms in this Plan and the deﬁned terms in

| the Transaction Documents and Schedule 2. 6 the defined terms in the Transactlon Documents

- and Schedule 2.6 shall control. Any defined term used herein that is not expressly defined in this
Plan shall have the meaning set forth in the applicable Transaction Document or Schedule 2.6, as
applicable. The Recitals set forth are 1ncorporated as part of this Plan.

Page 5
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ARTICLE 1I
TRANSACTIONS

Section 2.1. Transactlon Documents Subject to the terms, provisions and conditions of

. this Plan, the Conservator, on behalf of CIC! and where applicable, the Remsurer shall enter into
© the transactions set forth in this Plan and the Transaction Documents.

Section 2.2. Reinsurance Agreement. Cedants shall enter into the Assumption

" Reinsurance and Administration Agreemenf' to provide for the reinsurance and assumption of all

in-force California, Connecticut and New York Policies issued by Cedants and the reinsurance
of all liabilities of Cedants to California, Connecticut and New York Pohcyholders incurred

_ prior to'the Closing with the Reinsurer granting the California, Connecticut and'New York

L F

Policyholders the right to recover directly from the Reinsurer any of CIC’s and/or obhgatlons
under the Policies.

(@) Selection of Reinsurer. The Conservator shall select an insurer authorized to write
workers’ compensation insurance in California, Connecticut and New York that is qualified to
enter into the Reinsurance Agreement, as follows:

: |

(1) The Conservator shall prepare and publish a Solicitation of Expressions of
Interest inviting certain insurers that are authorized to transact workers’
compensation business in California, Connecticut and New York to submit an
Expression of Interest to indicate their possible interest in entering into the
Reinsurance Agreement as the Reinsurer. The Solicitation of Expressions of
Interest shall include a detailed summary of the Policies to be reinsured and
assumed, which shall detail the loss and unearned premium reserves; all related
reinsurance, and other rights; rights to future premiums; and such additional
information that the Conservator determines may be useful to an insurer to
evaluate whether to respond to the Solicitation of Interest. The Solicitation of
Expressions of Interest shall be accompanied by an actuarial opinion by an
actuary retained by the Conservator the cost of which shall be paid from the
assets of CIC, attesting to the accuracy of the information provided. The
Solicitation of Expressions of Interest shall specify a date by which Expressions
of Interest shall be submitted to the Conservator.

2) Expresswns of Possible Interest shall indicate the financial terms that would be
required for the insurer to enter into the Reinsurance Agreement. Expressions of
Interest shall be treated as conﬁdent1a1 if so requested by the submlttlng insurer.

(3) An Affiliate of CIC may submlt an Expression of Interest but shall indicate
therein that it agrees to be bound by the requirement of Section 2. 2( ¢) regarding
admmlstratlon of claims by & third-party administrator.

(4) The Conservator shall evalua’te the Expressions of Interest and rriay engage in
negotiations with individual insurers that have submitted Expresswns of Interest,
which negotiations shall be confidential. Upon completions of hlS evaluation, the
Conservator in his sole discretion shall select the Reinsurer, takmg into
consideration the interests of Policyholders, creditors, and shareholders
consistent with the public 1nterest

; Page 6
i

© 2024 Workers' Comp Executive All Right Reserved' Provided to you by Workers' Comp Executive - www.wcexec.com


http://www.wcexec.com

(5) Notwithstanding the conﬁdentlahty provision in paragraph (2) above, the
Expression of Interest submitted by the selected Reinsurer shall be a public
document.

(6) In the course of evaluating and selecting the Reinsurer, the Conséervator may
retain'such experts as he deems necessary or appropriate, the costs of which shall
be paid out of the assets of CIC pursuant to Section 8.2 hereof.

(7) Upon selection of a Reinsurer,;the Conservator shall promptly file with the -
Conservation Court an application for approval of the Reinsurer.

(b) Reinsurance Agreement. Effective as of the Closing Date, Cedants and the

. Reinsurer shall enter into the Reinsurance Agreement, in form and substance attached hereto as
. Exhibit A, whereby, effective as of the Closing Date, Cedants shall cede to Reinsurer and

Reinsurer shall reinsure and assume the Policies and the Policy Liabilities, which, if the
Reinsurer is.an Affiliate of CIC, shall be administered by a third-party administrator as set forth

- in this section. The primary purpose and intent of the Reinsurance Agreement is to provide,
- subject to the terms and limitations set forth,in the Reinsurance Agreement, for the transfer and

" assumption of all in-force Policies and the reinsurance of all liabilities incurred under all such in-

. force and expired Policies to the extent the same are unpaid or unperformed on or after the
- Closing, before deduction for all other applicable cessions, if any, under Cedants’ reinsurance

programis. The provisions for the transfer and assumption of the Policies and the unpaid or
unperformed liabilities and obligations 1ncurred under such Policies prior to the Closing are set

© forth in the Reinsurance Agreement.

() Third-Party Administrator. If the Reinsurer is an Affiliate of .CIC the Policies and

! Policy Liabilities reinsured and assumed pursuant to the Reinsurance Agreement shall be
- administered by a qualified third-party administrator appointed by the Conservator. The third-
. party administrator shall administer all claims arising under the Policies reinsured and assumed

by the Reinsurer, including adjustment and payment of claims and setting of loss reserves, until

- all of the Policies and Policy Liabilities reinsured and assumed pursuant to this Plan have been

paid or otherwise extinguished.
Section 2.3. [Blank]
Section 2.4. Redomestication of CIC. As of the Clbsing Date, the Conservator on behalf

of CIC shall effectuate the merger of CIC into and with California Insurance Company II, Inc.
(“CIC II”), a New Mexico domiciled property and casualty insurance company, thereby

~ completing the attempted redomestication of CIC from California to New Mexico, and upon the-

effective date of the merger of CIC into and:w1th CIC II and the transfer of the domicile of CIC

" to New Mexico, CIC shall ceasetobe a California domestic insurer. The Conservator, on behalf

of CIC, shall provide the CDI with information and documentation reasonably necessary to
complete the proposed transfer of domicile of CIC from California to New Mex1co The CDI
shall perform any ministerial acts necessary'to complete the redomestication of CIC from
California to New Mexico.

Section 2.5. Cancellation of California Certificate of Authority. As of the Closmg Date,

: the California Certificate of Authority of CIC shall be cancelled by operation of law pursuant to
- Insurance Code section 701 as of the effective date of the merger of CIC into and with CIC II as

i

|
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provided in Section 2.4. Prior to the effective date of the merger of CIC into and with CIC II and

' the cancellation of the California certificate of authority of CIC, the Conservator, on behalf of

CIC, shall discharge the liabilities of CIC toresidents of California, Connecticut and New York
by causing the primary liabilities under policies insuring residents of California, Connecticut and

" New York to be reinsured and assumed by the Reinsurer pursuant to the Reinsurance

Agreement. The CDI shall perform any ministerial acts necessary to cancel the California

_ Certificate of Authority of CIC.

Section 2.6. Pending and Subsequent Litigation. Schedule 2.6 hereto, which is hereby
incorporated by reference as if fully set forth in this Plan, sets forth the terms and conditions

" under which Claimants, as defined in Schedule 2.6, will be offered by Cedants the opportunity to

settle Pending Litigation and Subsequent Litigation, as defined therein. Where such a Claimant
accepts the offer to settle, the Claimant, as defined in Schedule 2.6, and Cedants shall enter into
a mutual release in accordance with the provisions of Schedule 2.6. Any liability to Cedants that

. results from the Pending Litigation and Subsequent Litigation in which the Claimant has not
" accepted the offer shall be transferred to the Reinsurer pursuant to the Reinsurance Agreement

and thereafter shall be an obligation of the Reinsurer pursuant to the Reinsurance Agreement.

" The Reinsurer shall assume and shall be authorized to defend against any claims and matters,

and to pursue and collect on any counterclalms and matters, arising in that Pending Litigation or
in Subsequent Litigation.

After every such Claimant has made an Election, as defined in Schedule 2.6, the
Conservator shall determine a reserve amount sufficient to cover all Pending Litigation not
resolved by settlement and all matters identified in the Schedule of Subsequent Litigation and

" Potential Subsequent Litigation pursuant to Schedule 2.6. CIC will deposit 150% of that reserve

amount in a special deposit account, pursuant to the terms and conditions of that account, which .
shall be approved by the Conservator, to secure all final claims in said Pending Litigation and

. Subsequent Litigation against Cedants. Control of the special deposit account shall be

transferred to the Reinsurer upon the Closing. Cedants, their successors, and their Affiliates shall

: preserve all papers, books, claims files, accounting records and other records pertaining to the
* Pending Litigation and Subsequent Litigation for no less than five years after the Closing; for
* Pending Litigation and Subsequent Litigation not settled during the Conservation,.such papers,

books, claims files, accounting records and other records pertaining to the Pending Litigation and

Subsequent Litigation shall be preserved for no less than five years after final resolution of the -

relevant case except as pertaining to workers® compensation claims in which benefits are
potentially payable to an injured worker; in that event, such papers, books, claims files,
accounting records and other records shall be indefinitely preserved. On the Closing Date,
Cedants shall transfer to the Reinsurer all such papers, books, claims files, accounting records
and other records pertaining to the Pending thlgatlon and Subsequent Litigation in its
possession to the Reinsurer, which shall likewise preserve the papers, books, claims files,
accounting records and other records pertaining to the Pending thlgatlon and Subsequent
Litigation for the same period of time. '

The Elections set forth in Schedule 2.6 shall be available exclusively to, t!he Claimants in

' the Pending Litigation and Subsequent Litigation, as defined in Schedule 2.6, and Cedants shall

not be required to offer the Elections to any- Person other than such Claimants pursuant to this
Agreement.

|
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Section 2.7. Assignment of Medical Provider Agreements. The Rehabilitation Order shall
i assign from Cedants to the Reinsurer any agreements among Cedants and providers of medical
. services that are or may be necessary for the Reinsurer to service the Policies being reinsured
' and assumed by the Reinsurer.

: Section 2.8. Transfer of Cedants Assets to Reinsurer. Subject to the terms and conditions

. contained in this Plan and the Reinsurance Agreement, at the Closing, the Cedants shall (1)
convey and transfer to the Reinsurer, Cedants’ right, title and interest to admitted assets of
Cedants, free and clear of any Liens, having a net admitted asset value determined in accordance

~ with SAP equal to Cedants’ net unearned premium reserve, loss-and loss adjustment expense
(including losses that have been incurred but not reported) reserve, if any, relating to the Policies
reinsured and assumed by Reinsurer under the Reinsurance Agreement; (2) convey and transfer
to the Reinsurer any collateral posted by any California, Connecticut and New York Policyholder

- of Cedants pursuant to the terms of the Policies maintained by Cedants, to secure the obligations

. of the Policyholders under the Policies; (3) ass1gn to Reinsurer any amounts due Cedants on or

| after the Closing Date under any reinsurance agreements in effect on or after thé Closing Date

among Cedants and any reinsurér (other than the Reinsurer) relating to the Policies reinsured and

~ assumed by the Reinsurer pursuant to the Reinsurance Agreement; and (4) assign to Reinsurer

© any premiums receivable on and after the Closing Date attributable to the Polices reinsured and
assumed by Reinsurer pursuant to the Reinsurance Agreement.

Section 2.9. Execution of Documents Evidencing Transfers and Assignments. At the

Closing, Cedants shall deliver to the Reinsurer, such bills of sale, assignments, stock powers,
bond powers, evidences of consent and such other transfer instruments or documents all in
form and substance satisfactory to the Reinsurer as may be reasonably necessary or desirable to
~ evidence or perfect the sale, conveyance, transfer, assignment and delivery of, title to and right
to use the assets transferred to Reinsurer by Cedants pursuant to Section 2.8 to Reinsurer, and at
" the Closing Reinsurer shall deliver receipts to Cedants for the assets transferred to Reinsurer
pursuant Section 2.8.

Section 2.10. Name Change. After the Closing Date, upon the consummation of the
merger of CIC into and with CIC II, Menzies shall cause CIC II to cease using any and all trade
names, trademarks, logos and trade dress, including without limitation, those containing the

~ words “California”, or any other name, term or identification that includes any derivation of the
word “California”, in its policies, advertising, literature, inventory, products, labels, packaging,
supplies or other materials relating to CIC and CIC II as soon as practicable, but in any event,

. subject to any approval by applicable Governmental Authorities, within one hundred and twenty

. (120) days after the Closing Date. After one hundred and twenty (120) days after the Closing

‘ Date, any inventory of CIC and CIC II supplies utilized by CIC or CIC II shall be relabeled (by

. sticker or other reasonable method) with a trade name and trademarks that do not include the

I words “California” or” CA” or any derivation of the foregoing. Insofar as CIC’s name is used in

CIC’s outstanding agreements, CIC shall be entitled to use the names set forth thereln to the

extent necessary to enforce fully the provisions of those agreements until the termmatlon or

renewal of those agreements in the ordinary course.

ARTICLE III
COURT APPROVAL AND NOTICE
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Section 3.1. Court Approval of Plan and Notification Package. Pursuant to the Procedural
Order, there will be a Hearing on the Rehabilitation Plan Application at the San Mateo Superior
Court at a time and date specified in that Order, at which the Conservator will request the San
Mateo Superior Court to issue the Rehabilitation Order. Pursuant to the Procedural Order, the
Conservator shall give, at the last known address and no later than the date specified in the
Procedural Order, written notice of the Rehabilitation Plan Application to (1) every Policyholder
of an in-force or expired Policy, at the last known address of such Policyholders as set forth in
the records of Cedants; (2) the direct and indirect shareholders of Cedants and their respective
directors, if any; (3) known creditors of Cedants; (4) reinsurers of Cedants other than the
Reinsurer; and (5) other interested parties. As required by the Procedural Order, the notice,
referred to herein as the “Notification Package” shall (i) summarize the proposed Rehabilitation
Plan and the Transaction Documents; (ii) Iiotify recipients of the hearing date on the
Conservator’s Rehabilitation Plan Application; (iii) provide an Internet link to the proposed
Rehabilitation Plan and Rehabilitation Plan Application and advise recipients of the Notification
Package how they may request and receiveé paper copies of such documents; (iv) explain the
opportunity to file papers in connection with the Hearing on the Rehabilitation Plan Application
and notify recipients of the Notification Package that only persons or entities filing papers will
be entitled to make presentations at such Hearing; and (v) notify recipients of the Notification
Package that any person or entity not ﬁlmg papers shall be deemed to have forever waived any
and all objections, comments, suggestions,;or any other matter they may have made with respect
to the Rehabilitation Plan Application and the proposed Rehabilitation Plan.

ARTICLE IV
CONSERVATOR ACTIONS

From the Effective Date to the Cloéing Date, the Conservator shall do the following:

Section 4.1. Conduct of Business. Prior to the Closing Date, except for the transactions
contemplated hereby, and except as otherwise required or contemplated hereunder to effectuate -
the transactions set forth in Article II, the Conservator shall use its reasonable efforts to:

(@) Cause CIC to carry on the Business in the ordinary course except as modified to
comply with applicable Law and to effectuate the transactions contemplated by this Plan and the
other Transaction Documents;

(b) Cause CIC to use its reasonable best efforts to preserve its assets and the
Business;

(©) Cause CIC not to enter into‘any contract or agreement relating to the Business,
other than (1) such contracts or agreements that are entered into in the ordinary course of
business consistent with applicable Law, and (2) any such contract or agreement not entered into
in the ordinary course of business necessary or appropriate to consummate the! transactlons
contemplated by this Plan and the Transaction Documents;

(d) Cause CIC not to make, without prior written consent of the Conservator (1) any
material change, except in the ordinary course of business, in its assets (1nclud1ng, but not limited
to, any change in the composition of such assets so as to materially alter the proportlon of cash

thereof) or liabilities, or (2) any commitment for any capital expenditures 1nclufd1ng, without
Page 10

!

© 2024 Workers' Comp Executive All Right Reserved Provided to you by Workers' Comp Executive - www.wcexec.com



http://www.wcexec.com

_ limitation, replacements of equipment in the ordinary course of business, 1nvolv1ng, in the

~ aggregate, more than $100,000;

(e) Cause CIC not to carry on any negotlatlons or enter any agreement with any other
. Person relating to the sale of any of CIC’s Business;

® Cause CIC not to cancel, surrender or let lapse any insurance or reinsurance
policies issued to CIC, solely as such policies relate to CIC’s Business;

(g Cause CIC to cooperate and take all actions necessary or appropriate to effectuate

_ the provisions of this Plan and the Transaction Documents and to refrain from taking any action

that would prevent compliance with any of the prov151ons of this Plan or the Transaction

Documents and

i

!
%
¢
i
|
i

(h) Cause CIC to direct AUI to cooperate with the Conservator and perform all duties
set forth in the Management Services Agreement, as is necessary or appropriate to carry out the
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terms of this Plan.

Section 4.2. Notice of Changes and Defaults. Conservator shall promptly notify Menzies

and the Reinsurer of the occurrence or the non-occurrence of any event, condition or

circumstance, or the discovery of any inaccuracy, omission or mistake, of which it becomes
aware during such period that would materially adversely affect the ability of Conservator to

: consummate the transactions contemplated by this Plan.

Section 4.3. Delivery of Motion, Notlce etc. The Conservator shall provide to Menzies

. and his counsel copies of any motion or notice filed with the San Mateo Superior Court or with

any other Person by the Conservator as contemplated by this Plan and of any order issued by the
San Mateo Superior Court to the Conservator.

Section 4.4. Orderly Transition. Prior to the Closing, the Conservator, Menzies and the

- Reinsurer shall: (1) mutually cooperate and provide to each other all reasonable assistance in

furtherance of the implementation and effectuation of the Plan and the Transaction Documents;
(2) execute, acknowledge, deliver, file and record such further certificates, amerndments,

- instruments, agreements and documents ‘(including the filing of any notices with any
. Governmental Authorities); and (3) take all other actions as may be required by applicable Law

' or as may be necessary or advisable to carry out the intent of this Agreement and the other

Transaction Documents following San Mateo Superior Court approval of the Plan. The
Conservator shall have full authority to perform or take actions he deems necessary to ensure

* performance by CIC of any and all obligations required to be performed by CIC under this Plan.

ARTICLE V
COVENANTS OF MENZIES AND REINSURER

Section 5.1. Additional Consents and Approvals. Within thirty (30) days of the issuance
of the Rehabilitation Order, Menzies and the Reinsurer shall file with the appropriate

" Governmental Authorities any applications, notices or-other documents necessa‘ry to obtain any
+ authorizations, consents or approvals that are required to be obtained, made or given to

. consummate the transactions contemplated hereby and Menzies and the Reinsurer shall use their
© respective reasonable efforts to obtain any such necessary authorization, consent, approval from

such Governmental Authorities as is requlred to be obtained, made or glven by such Person to

" consummate the Transactions contemplated:by this Plan.

Section 5.2. Notice of Litigation and Investigations. From the Effective Date through the

: Closing Date, Menzies shall promptly notify Conservator of any Litigation at law or in equity,

that individually or in the aggregate have or;may reasonably be expected to have a material
adverse effect on the validity or enforceability of this Agreement or the Transaction Documents
or on the ability of Menzies to perform his obligations under this Agreement and the other
Transaction Documents, and any investigation by any Governmental Authority or law
enforcement agency that is commenced or, to the Knowledge of Menzies, threatened against

. Cedants, against any property or asset of Cedants against any officer or director of Cedants with
* respect to the affairs of Cedants, or with respect to the Business, and of any request for
. additional information or documentary materials by any Governmental Authorlty, in connection

with the transactions contemplated hereby
I
|
!
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Section 5.3. Notice of Changes and Defaults. From the Effective Date through the
Closing Date, Menzies shall promptly notify Conservator of the occurrence or the non-
occurrence of any event, condition or circumstance, or. the discovery of an inaccuracy, omission
or mistake, of which it becomes aware during such period that would that would materially
adversely affect the ability of Conservator, Cedants, or Re1nsurer to consummate the
transactlons contemplated by this Plan.

ARTICLE VI
CONDITIONS PRECEDENT TO CLOSING

Section 6.1. Conditions Precedent to Closing. Except as otherwise expressly provided
herein, the obligations of each of the Conservator, Menzies, Cedants, and Reinsurer to proceed
with the Closing-are subject to the fulﬁllment satisfaction or written waiver, prior to or at the
Closing, of each of the following cond1t1ons precedent:

(@) Rehabilitation Order. The San Mateo Superior Court shall have issued the
Rehabilitation Order as defined in Article I, and all appeals or other appellate court review

- thereof have been waived, time-barred, or determined;

(b) Terms of the Rehabilitation Order. The Reha_bilitatlon Order shall confirm: (1) the
enforceability of the terms and conditions of this Plan and the other Transaction Documents, and

" the transactions contemplated hereby and thereby; (2) that this Plan, and the other Transaction

Documents are fair, just and reasonable to Policyholders, creditors, the shareholder of CIC, and
the public; (3) that all executory portions of'the Transaction Documents are approved and made
valid, binding and enforceable in the event of a future insolvency of CIC; (4) that the reinsurers
of Cedants (other than the Reinsurer) are not prejudiced by and have no lawful basis to avoid or

- terminate their contractual obligations to Cedants pursuant to such reinsurance agreements as a

* result of the transactions contemplated herein or in the Transaction Documents, and (4) such

. other matters relating to this Plan, the Transaction Documents and the transactions contemplated
. hereby and thereby as the Conservator shall:deem necessary or desirable;

©) Consents. All consents, approvals and certifications, in form and substance

reasonably satisfactory to the Conservator, Menzies, Cedants, and Reinsurer, of third
parties or Governmental Authorities whose consent; approval or certification is required

for the consummation of the transactions contemplated by this Plan and the other
Transaction Documents;

(d)  Notification Package. The Netiﬁcation Package shall have been sent to each

- Policyholder and other recipient in accordance with Section 3.1 and with the Procedural Order;

and

(e) No Prohibition. There shall not have been any action taken, or any statute,
regulation, judgment, or order enacted, entered or issued that directly or 1nd1rect1y (1) prohibits
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. or makes illegal the consummation of the transactions contemplated by this Plan or the other

Transaction Documents; or(2) imposes any material conditions or limitations on the

. Conservator’s ability to exercise his full rlghts under this Plan or the other Transaction

Documents. .?

Section 6.2. Conditions Precedent to' Menzies’ and Reinsurer’s Obligation to Close. The
obligation of Menzies and Reinsurer to proceed with the Closing is subject to the fulfillment,
satisfaction or written waiver, prior to or at the Closing, of each of the following conditions
precedent (in addition to those described in Sectlon 6.1 hereof):

(@) Performance by the Conservator. The Conservator shall have i)erforrned and

| complied, in all material respects, with all provisions of the agreements and covenants required

by this Plan and the other Transaction Documents to be performed or complied with by each of

~ them prior to or at the Closing, and there shall have been no adverse event or occurrence which

: materially impairs or interferes with the ability to consummate the transactions contemplated by
* this Plan or the other Transaction Documents and to perform each of their respective obhgatlons
¢ under this Plan and the other Transaction Documents

(b) Corporate Matters. The Conservator shall have delivered to Menzies and
Reinsurer such other documents, instruments, certifications and further assurances reasonable
and necessary to effect the transactions contemplated by this Plan and the other Transaction

" Documents; and

(©) Transaction Documents. On or prior to the Closing Date, the Conservator,
Cedants and the Reinsurer shall have executed and delivered to Menzies, the Transaction
Documents, and all of the conditions precedent stated in the Transaction Documents shall have

- been satisfied.

Section 6.3. Conditions Precedent to Conservator’s Obligations to Close. The obligation

of the Conservator to proceed with the Closing shall be subject to the fulfillment, satisfaction or
. written waiver, prior to or at the Closing, of each of the following conditions precedent (in
i addition to those described in Section 6.1 héreof): .

() Performance by Menzies, Cedants and Reinsurer. Menzies, Cedants and the

+ Reinsurer shall have performed and complied, in all material respects, with all provisions of the

covenants and agreements required by this Plan to be performed or complied with by it prior to
or at Closing; and there shall have been no adverse event which materially impairs or interferes
with the ability of Menzies, Cedants or Reinsurer to consummate the transactions contemplated
by this Plan and the other Transaction Documents and to perform their respectlve obligations

. under this Plan and the other Transactlon Documents;

|
|

(b) - Satisfaction of Judgments. CIC shall have fully satisfied all outstandmg
judgments entered prior to the Closing Date -against CIC in any Litigation. For purposes of this
provision, outstandlng judgment” means any ‘final judgment on a matter brought 1n any state or
federal court, arbitration, or mediation, where CIC has not paid the full amount requlred to
satisfy the judgment. A “final Judgment includes final orders that have been afﬁrmed on appeal,
or where the final order is no longer appealable because as of the Closing Date* the time for

! I
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appeal has lapsed and there is no appeal on ﬁle In addition, all outstanding Judgments entered

against any Affiliate arising out of a Pohcy shall have been satisfied; f

(c) Transaction Documents. On or prior to the Closing Date, Menzies, Cedants and

. Reinsurer shall have executed and delivered the Transaction Documents; and

(d) Expenses. On or prior to the iClosing Date, CIC shall have paid any unpaid
outstanding invoices for expenses described in Section 8.2 hereof.

ARTICLE VII
CLOSING

Section 7.1. Closing. The Closing shall take place on the first Business Day following the

. satisfaction or waiver of all of the conditions set forth in Article VI (other than a condition

which contemplate or require only delivery or filing of one or more documents immediately prior

. to or contemporaneously with the Closing) on the Closing Date at the principal offices of the
+ Conservator, commencing at 10:00 a.m., local time, or at such other place and time as Menzies,
- the Conservator and the Reinsurer shall mutually agree.

Section 7.2. Sequence of Actions Ne%cessarv to Closing. The transactions necessary to
Close under this Plan and the other Transaction Documents shall occur in the following
sequence: ‘ ‘

(@) After every Claimant has received their Settlement Offer and made an Election or
declined to make such an Election, as set forth in Schedule 2.6, the Conservator shall détermine
a reserve amount sufficient to cover all Pending Litigation and Subsequent Litigation not

* resolved by settlement. CIC shall deposit 150% of that reserve amount in a special deposit

". account with the Reinsurer, pursuant to the terms and conditions of that account, which shall be

. approved by the Conservator, to secure all ﬁnal claims-in said Pending Litigation and
. Subsequent Litigation against Cedants, and Reinsurer;

(b) Cedants shall, within thirty (30) days of the Eléction by each Claimant, pay, or

* cause to be paid, the amount to which the Claimant is entitled. If a Cedant is entitled to receive

}

payment from the Claimant under the Election, the Claimant shall make that payment within
thirty (30) days of the Election or such furtlier date as the Conservator may permit.
Notwithstanding the foregoing, the failure of a Claimant to make payment under the Election
shall not delay Closing; and

(©) After each of the Claimants has made their Election and received payment
pursuant to Schedule 2.6 and each of the conditions precedent to the Closing set forth in Article
VI hereof have been met or waived, the transactions set forth in this Plan and the other
Transaction Documents shall be consummated pursuant to the terms and subject to the
conditions set forth herein and therein.

1
I
i

l Page 15

© 2024 Workers' Comp Executive All Right Reserved Provided to you by Workers' Comp Executive - www.wcexec.com



http://www.wcexec.com

|
|

Section 7.3. Items to be Delivered at Closing by the Conservator. At thé Closing, upon
the terms and subject to-the conditions contained in this Plan, the Conservator ion behalf CIC
shall deliver or cause to be delivered to Menzies and Reinsurer the following:

(@) A certxﬁcate of the Conservator, dated as of the Closmg Date, certlfymg that CIC
has performed and complied in all material respects with all agreements and conditions required
by this Plan to be performed and complied with by CIC at the Closing;

(b) Such orders of the San Mateo Superior Court confirming the terms of this Plan
and the other Transaction Documents and the transactions contemplated hereby and thereby
relative to the respective transactions and interests under this Plan; and

(© Such other certificates and Closing documents as may be necessary for the
consummation of the transactions contemplated by this Plan and the other Transaction
Documents.

Section 7.4. Items to be Delivered at Closing by the Reinsurer. At the Closing, upon the
terms and subject to the conditions contained in this Plan, the Reinsurer shall dehver as
appropriate, to the Conservator the following:

(@) A certificate of a duly authorized officer of Reinsurer, dated the Closing Date,
certifying (1) that Reinsurer has performed and complied in all material respects with all
agreements and conditions required by this Plan and the other Transaction Documents to be
performed by Reinsurer at the Closing; (2):that Reinsurer has all requisite power and authority to
execute and deliver the Reinsurance Agreement and any other documents required for the
Closing to which it is a party and to consummate the transactions contemplated hereby and
thereby; (3) that the execution, delivery and performance by Reinsurer of the Reinsurance
Agreement will not violate any laws or statutes to which Reinsurer is subject; or its corporate
charter or bylaws or any material indenture, contract or agreement to which Reinsurer is a party
or by which it is bound; (4) that the Reinsurance Agreement has been duly executed and |
delivered by Reinsurer and constitutes the legal, valid and binding obligations of Reinsurer,
enforceable against Reinsurer in accordance with its terms; and (5) if the Reinsurér is an Affiliate
of CIC, an undertaking executed by Reinsurer confirming that the Reinsurer shall not issue or
renew any policies in California unless such policies are in full compliance with all the
applicable laws and regulatory requirements of the State of California;

(b) A copy of all resolutions adopted by the Board of Directors of Reinsurer, in each
case relating to the transactions contemplated by this Plan and the other Transaction Documents,
certified on the Closing Date to be true and correct and in effect by the Secretary or Assistant
Secretary of Reinsurer, as the case may be; and

(© Cedants shall have dehvered the Transferred Assets to Remsurer in compliance
with the terms and subject to the conditions set forth in this Plan and the Remsurance
Agreement; and such other certificates and Closing documents as may be necessary for the
consummation of the transactions contemplated by this Plan and the other Transactlon
Documents. ’

1
1
1
}
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Section 7.5. Further Assurances after the Closing. Reinsurer shall, fromitime to time
. after the Closing, take such other proper actions and execute and deliver such other documents,
instruments, certifications and further assurances as may reasonably be réquested by another
. Person as required or necessary to effectuate the intent and purpose of this Plan and the other

- Transaction Documents.

, Section 7.6. Reports to the Court Regarding Closing of Transactions, and Motion for

- Order Concluding Conservation Proceedings and Discharge of Conservator. After the Closing,
the Conservator shall file such documents with the’ San Mateo Superior Court as are necessary to

~ advise the Court of the Closing of the transactions contemplated by the Plan and the other

_ Transaction Documents.

(@) After Closing, and at other times where the Conservator deems that significant
~ milestones in the implementation of this Rehabilitation Agreement have been reached, the
. Conservator will file with the Court his Status Report making public the progress that has been
. made toward conclusion of the conservation.

; (b) After the Closing and the consummation of the transactions set forth in this Plan,

+ including full performance of Schedule 2.6, the Conservator shall apply to the Court for an order

* concluding the Conservation Proceedings arid discharging the Commissioner as Conservator, but
- maintaining jurisdiction for the purpose of ensuring the enforcement of the Plan.

(©) Any and all claims arising ouit of or related to this Plan or to any of the other
* Transaction Documents shall be heard and determinéd by the San Mateo Superior Court, which
shall have exclusive jurisdiction over any such disputes and shall have sole authority to
determine the scope and nature of any remedies to be granted in connection with such claims.

ARTICLE VIII
GENERAL PROVISIONS

Section 8.1. Termination. This Plan may be terminated prior to Closing only as follows:

(a) By the Conservator, if the Sah Mateo Superior Court does not grant the
. Conservator’s motion to approve the Plan, if any Governmental Authority that must grant a
requisite regulatory approval has denied approval of the transaction, or if any Governmental
Authority has issued an injunction prohlbltmg the transaction that has become ﬁnal and
nonappealable; or

(b) By the Conservator, upon his reasonable determination, that the financial
condition of CIC has materially deteriorated to the point that the Conservator will be unable to
pay the Reinsurer all amounts due under the' Reinsurance Agreement, and ther'ezifter retain
adequate free assets and sufficient cash flow to fund the anticipated costs of admlmstermg the
| Conservation Proceeding.

' b
: ©) In the event of the termination of this Plan pursuant to this Section 8.1, this Plan
~ shall thereafter become void and have no effect and no Person shall have any 11ab111ty or
* obligation to any other Person under this Plan or the other Transaction Documents, prov1ded
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however, that if this Plan is terminated as a result of the violation of this Plan by any f’erson, such
Person shall not be relieved of its liability for such violation. 1

Section 8.2. Expenses. All costs and expenses, including attorneys’ fees, incurred with
regard to taking possession of, conserving, conducting, and rehabilitating CIC (including the
pre-conservation costs of preparing to take possession of and conserving CIC, and all costs and
expenses, including attorneys’ fees, incurred by the Conservator and the CDI in bringing and
prosecuting the conservation proceeding and order, and incurred with regard to or in relation to
the Rehabilitation Agreement and Rehabilitation Order, including but not limited to, the costs of
or associated with the Independent Consultant as defined in Schedule 2.6, and otherwise dealing
with the business, conduct, and property of CIC under the provisions of Insurance Code sections
1010 et seq.) shall be paid out of the funds and assets of CIC. The Commissioner does not walve
or limit any right, authority, or discretion with respect to entitlement to costs, expenses or
compensation to be paid out of the assets of CIC under Insurance Code sections 1010 et seq. or
any other provisions of the Insurance Code or applicable law.

(@) If there are any unpaid outstanding invoices for expenses described in Section 8.2
hereof, such invoices shall be paid at Closing. CIC and its successors-in-interest shall pay any
additional invoices tendered after Closing and arising out of the Conservation (including the pre-
conservation costs of preparing to take possession of and conserving CIC, and all costs and
expenses, including attorneys’ fees, incurred by the Conservator and the CDI in bringing and
prosecuting the conservation proceeding and order, and incurred with regard to or in relation to
the Rehabilitation Agreement and Rehabilitation Order, including but not limited to, the costs of
or associated with the Independent Consultant as defined in Schedule 2.6, and otherwise dealing
with the business, conduct, and property of CIC under the provisions of Insurance Code sections
1010 et seq.).

(b) In the interest of expediting performance of this Rehabilitation Agreement, the
Conservator may commence the process of retaining the Independent Consultant and associated
experts provided for in Schedule 2.6, and may commence their work, prior to approval by the
Court of the Rehabilitation Order.

Section 8.3. Indemnification by Menzies and CIC with Respect to Third-Party Claims.
Menzies and CIC shall hold the Conservator harmless against, and pay, any and all claims made

by third parties, as such claims are suffered, sustained, incurred or required to be paid by the
Conservator resulting from the breach of any representation, warranty, covenant or agreement of
Menzies contained in or made pursuant to this Plan.

Section 8.4. Entire Plan. This Plan and the other Transaction Documents (including the
exhibits and schedules attached hereto and thereto) supersede all prior agreements,
understandings, negotiations and discussions, whether oral or written, of the Persons affected by
this Plan. There are no representations, promlses warranties, covenants or undertakmgs other
than those expressly set forth or referred to in this Plan, and the other Transaction Documents.

Section 8.5. Amendment. This Plan may be amended only by the Consérvator with leave
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~ communication required or permitted to be made hereunder shall be in writing and shall be

- prepaid and return receipt requested, or sent by facsimile transmission, as follows:

of Court upon a showing of good cause.

Section 8.6. No Assignment. None of the rights or obligations under this Plan or the other .
Transaction Documents may be assigned or transferred to or assumed by any other person,
except as expressly provided herein.

Section 8.7. Governing Law. This Plan shall be governed and construed in accordance
with the Laws of the State of California, including the Insurance Code, applicable to agreements
made and to be performed entirely within the State of California, without giving effect to the
principles of conflicts of law thereof, and jurisdiction and venue for any action arising under this g
Plan shall be in the San Mateo Superior Court. ‘ '

Section 8.8. Headings: Gender and Person. All section headings contained in this Plan are ,
for convenience-of reference only, do not form a part-of this Plan and shall not affect in any way
the meaning or interpretation of this Plan. Words used herein, regardless of the number.and
gender specifically used, shall be deemed and construed to include any other number, singular or
plural and any other gender, masculine, femlmne or neuter, as the context requlres

Section 8.9. Notices. Any notice, re_quest, demand, waiver, consent, approval or other

deemed given only if delivered by hand, or mailed by certified or registered mail with postage

(@) If to the Commissioner, the Conservator or CIC, to:

California Insurance Company in Conservation
c/o Conservation & L1qu1dat10n Office

100 Pine Street, 12 Floor San

Francisco, CA 94111 ‘

Attention: Joe Holloway, CEO

with concurrent copies to:

California Department of Insurance A
1901 Harrison Street, 6% Floor : ' |
Oakland, CA 94612 :
Attention: Kenneth B. Schnoll, Esq.

and to: |
Orrick, Herrington & Sutchffe LLP
400 Capitol Mall, Suite 300
Sacramento, CA 95814-4407
Attention: Cynthia Larson, Esq. i

(b) If to Menzies, to:
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©

(d)

(©

6515 North 159 Street
Omaha, NE 68116

with concurrent copies to:
DLA Piper, LLP

555 Mission Street, Suite 2400
San Francisco, CA 94105 -

Attention: Shand S. Stephens, Esq.

If to AUI, to:

10805 Old Mill Road
Omaha, NE 68154
Attention: Alan Quasha

with concurrent copies to:
DLA Piper, LLP |

555 Mission Street, Suite 2400
San Francisco, CA 94105

Attention: Shand S. Stephensf,' Esq.

If to AUCRA, to:

10805 Old Mill Road
Omaha, Nebraska 68154
Attention: Jeffrey A. Silver

with concurrent copies to:
DLA Piper, LLP

555 Mission Street, Suite 2400
San Francisco, California 94105

Attention: Shand S. Stephens, Esq.

If to Reinsurer, to:

with concurrent copies to:

|
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or to such other address as may be demgnated by a party by written notice to the other parties.
+ Such notice, request, demand, waiver, consent, approval or other communication will be deemed
. to have been given as of the date so delivered, sent by facsimile (with confirmation of receipt) or
mailed.

Section 8.10. Severability. If any prc}vision of this Plan is held by a court of competent
jurisdiction to be invalid, illegal or unenforceable, the remainder of the provisions of this Plan
~ shall remain in full force and effect. C

Section 8.11. Non-Liability of the Conservator and Commissioner. The Commissioner,

. acting in his capacity as Conservator of CIC or in any other official capacity, shall have no
liability whatsoever, in any capacity, for any acts or omissions arising out of or related to this
Plan, or to the conservation of CIC, or to alleged acts or omissions during the conservation of
CIC. In addition, the Commissioner, acting in his capacity as Conservator or in'any other

" capacity, shall have no obligation or liability whatsoever, in any capacity, to indemnify Cedants,

. Menzies or the Reinsurer, or any officer, director, employee or agent thereof, for any claims,

. actions, demands, suits, losses, liabilities, expenses or costs (including attorneys’ fees) asserted
against any of them, or their officers, directors, employees or agents, including but not limited to
those arising out of or related to this Plan, or to the conservation of CIC, or to alléged acts or

* omissions during the conservation of CIC. The State of California is not a party to this Plan and

~ shall have no liability with respect to this Plan or the conservation of CIC, or any acts or
omissions during the conservation of CIC.

» IN WITNESS WHEREOF the Conservator executes and adopts th1s Plan by and on
~ behalf of CIC, as of the day and year first above written.

RICARDO LARA, Insurance
Commissioner, in his capacity as
Conservator of California Insurance
Company and not in his individual capacity

oo Hollbumn

Jos . Holloway
Defu Conservator
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SCHEDULE 2.6

TERMS FOR SETTLING PENDING AND SUBSEQUENT LITIGATION

DEFINITIONS ..ottt ssseas s st st se s ss s s ennsnaens 1

POLICYHOLDERS’ OPTIONS TO SETTLE LITIGATION w..oooosooooeeooeeeee 4
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PROCEDURE FOR SETTLEMENT OFFERS AND ELECTIONS..o.rcocrrervrore .10
REVIEW OF INCURRED LOSSES ..ccovsvrvseserererrire e 12
PROCEDURE FOR SUBSEQUENT LITIGATION.......covccovoesorseesieesvresserseree 14
ADDITIONAL TERMS.....ooo oo oo ereeees e R e 15

I.  DEFINITIONS

The following definitions are for use solely in this Schedule 2.6 and Section 2.6 of the
Rehabilitation Plan that references it. For purposes of this Schedule 2.6 and Section 2.6, to the
extent the definitions below may differ from those in the Rehabilitation Plan, the Definitions

in this Schedule 2. 6 control

1.

“Affiliate” means any corporation or other business that owns, is owned by, or shares
common or substantially common ownership or management with the Company,
including, but not limited to, Applied Underwriters, Inc.; Applied Underwriters Captive
Risk Assurance Co., Inc.; Applied R1sk Services, Inc.; Applied Risk Setvices, Inc. of
New York; Contlnental Insurance Company, Contmental National Indemnity;
Pennsylvania Insurance Company; and North American Casualty Company

“Cal Retro Plan” means the Cahforma Retrospective Rating Plan published by the
WCIRB.

“CIC Guaranteed-Cost Premium” means the premiums set pursuant to the filed rates for
the Company’s Guarantéed Cost Policy-over the term of the Policy, calculated as the
Policyholder’s manual rates applied to the payroll of each classification, adjusted for
schedule credits and debits and the Policyholder’s experience modification factor,
waivers of subrogation, and any premium for employer liability increaséd limits. Insofar
as the approved rate includes premium taxes and assessments they are mcluded in CIC
Guaranteed-Cost Premium.

i
!
]
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10.

11.

12.

13.

14.

15.

16.

17.

18.

“Claimant” means a Party to Pending Litigation or Subsequent Litigation who is
asserting or may assert an interest in that Proceedmg contrary to the interest of the
Company, its Affiliates, or its Successors.

“Claims-Handling Expert” means a Qualified Expert retained by the Independent
Consultant.

“Closed Out” means a Pelicy for which Policyholder has no future liability to the
Company, including to its Affiliates. Obligations related to coverage for employees under
a Closed Out Policy remains in effect.

“Company” means the California Insurance Company, in conservation pursuant to
November 4, 2019, order of the Superror Court of San Mateo County.

“Conservation Court” means the Sari Mateo County Supe'rior Court.
“Conservation Date” means November 4, 2019.

“Conservator” means the Députy Insurance Commissioner and Deputy Conservator of
the Company pursuant to the Order of Conservation.

i
1

“Days” means calendar days.

“Election” means a Claimant’s choice to exercise one of the options specified in
Article II, below, or a Claimant’s failure to timely exercise one of the optlons specified
therein.

“IBNR Reserves” means reserves for claims incurred but not reported.

“Incurred Losses,” as used in this Schedule 2.6, means the sum of claim payments, case

reserves on reported claims, allocated loss adjustment expenses, and IBNR Reserves.

“Independent Consultant” is the person or firm designated to perform the duties specified
below.

“Order of Conservation” means the “Order Appointing Insurance Commissioner as
Conservator and Restraining Order” issued and filed by the Conservation Court on the
Conservation Date. '

“Overpayment” and “Overpaid” refer to payment, reserving, or both on a workers’
compensation claim where the sum of the amount paid and the amount reserved exceeds
the amount that should be paid or reserved, or has been paid or reserved in accordance
with California law and accepted clalms adjustment practices.

“Party” means a plaintiff, petrtroner appellant (including, but not lrmlted to, appellants
before the Administrative Hearing Bureau of the California Department of Insurance),
defendant, respondent, appellee, intervenor, or real party in interest.
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19.

20.

21.

22.

23.

24,

25.

26.

217.

28.

29.

30.

“Pending Litigation” means a Proceeding pending on the Conservation Date.
“Person” means any natural person or group of natural persons, association, organization,

business trust, partnership, limited liability company, or corporation, or any affiliate
thereof. '

“Policy” means a workers’ compensation insurance policy written to cover, in whole or
in part, employees in California, Connecticut and New York and issued on or before
June 28, 2018.

“Policyholder” means (a) any Persoﬁ that is named as an insured under a Policy or (b) any

Person other than the Company or an Afﬁhate who is named as a party to an RPA in connection

with a Policy.

“Proceeding” means a matter brought ini any state or federal court, before the
Commissioner, or in an arbitration, in which a Claimant is a Party and is asserting a claim
against, or defending against a claim by, the Company, its Affiliate, or a Successor
regarding a Policy or RPA. For purposes of this Schedule 2.6, an action on a promissory
note or other document brought in whole or in part to collect money that the Company,
its Affiliate, or a Successor claims to be due, or to have been due, in whole or in part,
under a Policy or an RPA is deemed to be “regarding a Policy or an RPA.”

“Pure Premium Rate” means the approved fixed-cost pure premium rate filing published.

by the WCIRB on the effective date of the policy.

“Qualified Expert” means a person who possesses special knowledge, skill, experience,
training, or education sufficient to qualify them under Evidence Code section 720 as an
expert in the field for which they have been selected to provide expert services under the
terms of this Schedule.

“Redundant” refers to a case reserve that has been set at an amount greater than a
reasonable actuarial estimate of the amount necessary to pay the ultimate settlement
value of a workers’ compensation claim.

“Rehabilitation Order” has the meanmg assigned to it in the Conservator’s Rehabilitation
Plan for CIC.

“Reserves Expert” means an actuary, who is a Fellow of the Casualty Actuarial Society
retained by the Independent Consultant. :

“Restitution Amount” means the Option 1 Restitution Amount, Optlon 2 Restitution
Amount, or Option 3 Restitution Amount as prescrlbed in Articles III, IV and V,
respectively, and as adjusted pursuant to the provisions of Article VII. The Restitution
Amount may be negative where it is.determined that the Claimant has a net liability to
the Company pursuant to Article III, Section 4, Article IV, Section 6, or' Artlcle vV,
Section 5.

Lo
“RPA” means a Reinsurance Participation Agreement issued by an Affiliate in
’ ! Page 3
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31.

32.

33.

34.

35.

connection with a Policy covering California employees.
“Settlement Offer” means the written offer specified in Article II, below.

“Subsequent Litigation” is a Proceeding brought after the Conservation Date by the
Company, its Affiliate, or a Successor or a claim asserted by a Policyholder deemed
eligible to be a Claimant pursuant to Article 8, Section 2 of this Schedule.

“Successor” means an assignee or other successor in interest of a promissory note or
other evidence of indebtedness or obligation of a Policyholder where the indebtedness or
obligation arises or arose in connection with an RPA.

“Total Payments” means the sum of all payments made by or oni behalf of a Claimant and
its affiliates for workers’ compensation coverage, whether denominated premiums,
collateral, fees, deposits, assessments, premium taxes, commissions, adjustments, or
other terms, for or in connection with a Policy or an RPA. “Total Payments™ shall not
include any payments by Claimant and its affiliates for payroll processing services.
“Total Payments” shall not include any payments for “Stop Gap” insurance.

“WCIRB” means the Workers” Compensation Insurance Rating Bureau of California.

II. POLICYHOLDERS’ OPTIONS TO SETTLE LITIGATION

. Every Claimant will be offered an of)portunity to make an Election to settle any Pending

Litigation or Subsequent Litigation to which it is a Party. Election shall be made by
exercising in writing and submitting:to the Conservator a notice of election to settle under
“Option 1,” “Option 2,” or “Option 3,” as defined in Article III, Article IV, and

Article V, respectively. These options are available exclusively to a Claimant Party to
Pending Litigation or to Claimants in Subsequent Litigation. The Company is not
expected or required to offer these options to any other Person. The availability of these
options shall not be construed as an admission.of liability, and it is the intent of the
Conservator that neither the existence of the options nor the acceptance of any option by
particular Claimants shall be admissible for any purpose against the Company or its
Affiliates.

A Claimant may, either by express declination of the written offer or by failing to act
within the prescribed time, decline to settle under any of the options specified here, in
which case that Claimant remains at liberty to pursue against the Company, its Affiliate,
or their successor in interest its claims after the termination of the conservatlon or such
earlier date that the Conservator may specify.

Except as otherwise specified in this paragraph, upon election of Optlon 1, Option 2, or
Option 3, the Policy that is the subject of the Pending Litigation or Subsequent Litigation
will be Closed Out. Nothing herein shall be deemed to affect the obhgat;ons of the
Company or the Reinsurer owed to any injured employee, or otherwise related to
coverage, under a Policy.

Page 4
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1

III.. OPTION 1

. Option 1 is available to any Claimant who purchased a Guarantéed Cost Policy from the

Company under its EquityComp or SolutionOne programs-and who also executed an
RPA.

. The Claimant that elects Option 1 will be entitled to its “Option 1 Restltutlon Amount,” »

calculated as follows
a. The Total PaymentS'

b. Minus the CIC Guaranteed- Cost Premium, using the audited payroll and rates set
forth in the Policy; .

c. Minus related Continental National Indemnify Company Guaranteed-Cost
Premium, using audited payroll and rates set forth in the policy. -

1
l

. Ifthe result of the calculation prescribed in Section 2 of this Article is pdsi‘tive"tﬁe

Company shall pay, or cause to be paid, to the Claimant the Optlon 1 Restltutlon
Amount.

. If the result of the calculation prescﬁbed in Section 2 is negative, the Company may

collect that amount, converted to a positive number. In no case may the sum of the Total
Payments prior to the collection authorized in this Section plus the collection authorized
in this Section exceed the CIC Guaranteed Cost Prcmium.

. Claimant shall not be lia‘ble‘ for, and neither the Company, its Affiliates, nor a Successor .

shall seek to collect, any amounts in.excess of the collection authorized in Section 4.

. Whether or not the Claimant executed an RPA, the Claimant electing Option 1 will not be

liable for, and neither the Company,:its Affiliates, nor a Successor will be entitled to
collect, any charges under the RPA.

IV. OPTION 2

. Option 2 is available to any Claimant who purchased a Guaranteed Cost Poliéy from the

Company under its EquityComp or SolutxonOne programs and who also executed an
RPA.

. The Claimant that elects Option 2 will be entitled to its Option 2 Restitution Amount,

calculated as Total Payments minus the Retrospective Premium 'that would have been
operative at the time of the Policy’s inception: '

a. The Retrospective Premium is calculated as the sum of the Cal Retro Plan
California Standard Premium and the Non-California Standard Premium,
multiplied by the sum of the Expense Ratio and the Insurance Charge, that
quantity added to Incurred Losses and Incurred Allocated Loss Adjustment

t
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Expenses, subject to a Minimum and Maximum Cost.

b. The California Standard Premium is defined as:

i. The actual payroll by class code;

ii. Multiplied by the rate per $100 for that class code, as specified in the filed
and approved WCIRB pure premium rates operative at the time of the
Policy’s inception;

iii. Multlphed by the Experience Modification Rating (Xmod) for the Policy .
operative at the time of the Policy’s inception;

iv. Multiplied by 1.15;

v. Summed across all class codes for all-Policies. If the Claimant has more
than one RPA, each RPA is calculated separately. If the Claimant had an
extension from one agreement, the original and extension years are
calculated together.

c. The Non-California Standard Premium is defined as the workers’ compensation
insurance premium for risks with exposures outside California, determined on the
basis of the insurer’s authorized rates, by classification and by state, any
applicable experience modifications, and any other authorized premium charge
applicable, excluding premium discount.

d. The Expense Ratio is taken from the WCIRB’s Quarterly Experience Report as of
December 31, 2019, calculated by subtracting the page 5 accident year loss and
ALAE ratio from the page 6 combined ratio averaged by weighting on the
Standard Premium average of each policy’s expense ratio.

e. The Insurance Charge is taken from the WCIRB Table ML in effect at the
inception of the first Policy,

i. using the Ultimate Loss Group column determined from Section 1 of
Schedule 1 of the RPA (intended to reflect expected losses during
the three-year term of the RPA) and

ii. The Entry ratio deterrnined by

@) dividing the Maximum Loss and ALAE Ratio, taken from
Section 2 of Schedule 1 of the RPA (referred to therein as “Cumulatlve
Aggregate Limit”)

(2) by the Expected Loss and ALAE Ratio, calculated by dividing the
CIC Permissible Loss and LAE Ratio, taken from CIC’s filed and
approved Workers’ Compensation Insurance — Rate Filing Form for the
relevant period, by 1.1 to take into account unallocated 1dss adjustment

Page 6
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expenses (ULAE). o !

(3)  For policies with a Minimum Loss and ALAE Ratio in addition to
a Maximum Loss and ALAE Ratio, a corresponding calculation shall be
made to reflect the expected portion of losses below the Minimum,
which will be subtracted from the provision for losses above the
Maximum in the calculatlon of the net Insurance Charge.

f. Case Incurred losses and Incurred ALAE are determined by summing the Total
Incurred column from the most recent Analysis of Ultimate Clalms Costs section
of the Plan Analysis.

3. For purposes of the calculation pres:cribed in Section 2 of this Article, “Actual Losses”
means Paid Losses plus Case Reserves plus IBNR Reserves, as follows.

a. “Paid Losses” means amounts recorded pa1d on and attributable to claims under
the Claimant’s Policy, including amounts paid under an RPA, subject to the
provisions of Article VII.

b. “Case Reserves” means any reserves maintained by the Compary for losses or
loss adjustment expenses attributable to the Claimant’s claims at issue in the
Pending Litigation, subject to the provisions of Article VII, Section 1.

¢. IBNR Reserves shall be calculated from CIC’s 2009 through 2018 Annual
Statements, Schedule P, Part 1, for direct and assumed loss payments (column 4),
direct and assumed defense and cost-containment expenses (DCC) (column 6),
direct and assumed losses unpaid — case basis (column 13), and direct and
assumed DCC unpaid (column 17), as follows:

i. The direct and assumed loss and DCC case incurred for each accident year
2009 through 2018 is calculated by summing the data taken from the four
columns specified in the preceding paragraph c, above, which will .
represent the diagonals of the direct and assumed loss and DCC case
incurred data triangle, with the 2018 Annual Statement data being the
bottom-most diagonal.

il. Age-to-age loss and defense and cost-containment eXpeﬁses (DCC) loss
development factors.for each accident year are derived by dividing the
case incurred figure calculated as specified in subparagraph 1 of this
paragraph c, above, for a given accident year at a given maturlty by its
equivalent at the prior maturity, producing-averages of the age-to-age
factors by maturity upon which the development pattern up to 120 months
are determined.

iii. The ultimate tail factor at 120 months is calculated from !the 2018 Annual
Statement, Schedule P, Part 1, as the average, for acc1dent years 2009,

2010, and 2011, of 1 plus ‘
. Page 7
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(1) the sum of the direct and assumed losses unpaid — bulk and IBNR
(column 15) and the direct and assumed DCC unpaid - bulk and
IBNR (column 19)

(2) divided by the corresponding case incurred loss and DCC figure at the
bottom of the corresponding data triangles. '

(3) The calculated tail factor for accident year 2010 is adjusted to 120
months by dividing by the selected 108-120 month age-to-age
development factor.

(4) The calculated tail factor for accident year 2011 is adjusted to 120
- months by dividipg by the selected 108-120 month and 96-108 month
age-to-age development factors.

iv. The final age-to-ultimate development factors are determined by
multiplying the various age-to-age factors from subparagraph ii of this
paragraph c by the selected 120-month ultimate ta11 factor from
subparagraph iii of this paragraph c.

v. The specific age-to-ultimate factor for a given policyholder will be
the factor from subparagraph iv of this paragraph c, above, which
corresponds to the midpoint between the given policy effective and
expiry dates.

vi. The IBNR provision prior to discount, as specified below in
subparagraph vii of this paragraph c, will equal the specific age-to-
ultimate development factor minus 1.0, multiplied by the sum of the
policyholder’s paid losses and case reserves.

vii. The IBNR provision shall be discounted to reflect an investment yield
of 2.7% per year, which reflects the returns realized by CIC and
property- casualty insurers for 2010 through 2019, by mult1p1y1ng the
IBNR provision prior.to discount in subparagraph vi of this paragraph
¢, above, by 0.9, which reflects the 2.7% annual investment y1e1d
applied to loss payment pattems.

d. - Paid losses and reserves shall be determined as of the June 30 or;
December 31 closest to and prior to the date when the final version of the
templates are made public pursuant to Article VI, Section 1. ’

4. If the result of the calculation prescribed in Section 2 of this Article is pos1t1ve the
Company shall pay, or cause to be paid,.to the Claimant the Option 2 Restitution
Amount. '

i
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, |
5. If the result of the calculation prescribed in Section 2 of this Auticle is negative, the
Company may collect that amount, converted to a positive number, but in no case may
the sum of the Total Payments prior to the collection authorized in this Article plus the

collection authorized in this Section,exceed the result of the calculation prescribed in
Section 2.a through 2.b.v of this Article.

6. Ifthere is a dispute regarding how the Cal Retro Plan is properly applied to the
Claimant’s Policy, that dispute shall be resolved by the Independent Consultant,
whose determination will be final and non-reviewable.

V. OPTION3

1. Option 3 is available to any Claimant who purchased a Guaranteed Cost Policy from the
Company under its EquityComp or SolutionOne programs and who also executed an
RPA.

2. The Claimant that elects Option 3 wi;ll be entitled to its “Option 3 Restitution Amount,”
calculated as follows:

a. The Total Payments;

b. Minus the “Final Cost” as prescribed in the “Scenario Worksheet” for Cumulative 3-
Year Program Amounts on the Claimant’s “Workers’ Compensation Program Summary
& Scenarios”. Locate the equivalent “Ultimate Claims Cost” for Claimant’s Actual Loss
Ratio by dividing the Estimated LPCA by the Actual LPCA and multiplying that by the -
Actual Losses. Use the result to interpolate the Worksheet’s equivalent “Ultimate
Claims Cost” to determine the “Final Cost.” Adjust that result for the Claimant’s
change in Actual LPCA over Estimated LPCA as well as the period of the Claimant’s
actual Active Term if other than 36 months.

3. For purposes of the calculation prescribed in Section 2 of this Article:

a. Any case reserves maintained by the Company on the Conservation Date and
attributable to the Claimant’s claims at issue in the Pending Litigation shall be
treated as losses, subject to the provisions of Article VII;

b. IBNR Reserves, computed ats for Option 2, shall be treated as losses, subject
to the provisions of Article VII;

c. Recorded paid losses shall be treated as losses, subject to the provisions of
Article VII; and

d. Paid losses and reserves shall be determined as of the June 30 or December
31 closest to and prior to the date when the final version of the templates are
made public pursuant to Article VI, Section 1. _ |

4. If the result of the calculation prescribed in Section 2 of this Article is poisitive, the
Company shall pay, or cause to be paid to the Claimant, the Option 3 Relstitution
: Page 9
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Amount.

5. If the result of the calculation prescribed in Section 2 of this Article is negative,
‘ the Company may collect that amount, converted to a positive number, but in no
case may the sum of the Total Payments prior to the collection authorized in this
Section plus the collection authorized in this Section exceed the result of the
calculation prescribed in Sections 2 and 3 of this Article.

6. If there is a dispute regarding how the RPA is properly applied to the Claimant’s
Policy, that dispute shall be resolved by the Independent Consultant, whose
determination will be final and non-reviewable.

V1. PROCEDURE FOR SETTLEMENT OFFERS AND ELECTIONS

1. The Independent Consultant shall adopt templates prescribing how the Option 1,

Option 2, and Option 3 Refund Amounts will be calculated.- The templates shall prescribe
each data element of the-calculation and the formulas for combining the data elements
into refund amounts. The Independent Consultant shall commence work on these
templates upon appointment. Adoption of the templates shall be as follows:

a. Not later than 30 days after commencing its duties, the. Independent Consultant
shall make public draft templates prescribing how the Option 2 Refund Amount
and the Option 3 Refund Amount will be calculated;

b. Not later than 15 days after the draft templates are made public, any person may
offer comments on the draft templates; and

c. Not later than 60 after commencing its duties, the Independent Consultant shall
make public the final versions of the templates. The Independent Consultant
may, with the approval of the Conservator, extend this 60-day périod. The
Independent Consultant’s determination of the templates shall be final.

2. Beginning not more than 10 days after the final versions of the templates are made
public, and completing no more than 30 days after the final versions of the templates are
made public, the Company shall submit to the Independent Consultant a data file for each
Pending Litigation and Subsequent Litigation matter, specifying the values prescribed by
the templates. The values the Company submits for case reserves and paid losses shall be
the values on the Company’s books-as of the June 30 or December 31 closest to and prior
to the date when the final version of the templates are made public pursuant to Article
V1, Section 1, which the Company may not dispute in a review conducted pursuant to
Article VIL

3. Simultaneous with submission of the data file prescribed in Section 2 of this Article, the
Company shall provide-a copy of the data file to each Claimant and its counsel in the
Pending Litigation or Subsequent Litigation matter. Each Claimant may, within 15 days
of receipt of the data file, dispute the data contained in the file. Any such dispute shall be
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.in writing, may include supporting evidence, and shall be simultaneousl;y provided to the

Company. At this stage, loss reserves and paid claims may not be challenged as they are .
subject to separate challenge under Article VII. Other values (e.g., premium and other
amounts paid, payroll, experience modification factors, and schedule credits and debits)
may be challenged in the dispute provxded for in this Section. The Company, acting
through its pre-conservation manageément, may, within 15 days of receipt of the dispute,
submit a written answer to the Independent Consultant, with a simultaneous copy to the
Claimant. The Independent Consultant may request from the Company, and the
Company, acting through its pre-conservation managerent, shall provide any
information necessary to resolve such a dispute. The Independent Consultant.shall set
forth in the settlement offer prescribed in Section 4 of this Article its determination of

_each disputed item, and the Independent Consultant’s determlnatlon of such disputes

shall be final.

. Within 30 days of latest submission prescribed in Section 2 or permitted in Section 3 of

this Article, the Independent Consultant shall submit to the Conservator, a written
Settlement Offer to each Claimant, which the Conservator shall promptly tender to each
Claimant. The Settlement Offer shall explain the Claimant’s Election options, including
the option not to settle Pending Litigation or Subsequent Litigation, and shall include the
Independent Consultant’s calculation of the Claimant’s prospective restitution from, or
liability to, the Company under Option 1, Option 2, and Option 3. The Settlement Offer

‘shall also explain the Claimant’s rights to obtain a Request for Claim Information and

Review of Incurred Losses pursuant to Article VIL. The Settlement Offer shall also

- explain to the Claimant that, if either party fails to make payment as specified in this

Schedule 2.6, its sole and exclusive remedy is to seek enforcement of the Rehabilitation
Order and the transactions entered into thereunder in the Conservation Court.

. Each Settlement Offer under Option: 1, Option 2, and Opt1on 3 shall provide for the

payment of interest as follows:

a. Ifthe Restitution Amount is positive, CIC shall pay interest to the Claimant, over
the period from the dollar-average date of Total Payments made to the date the
Restitution Amount is paid, Wthh shall be de51gnated in the offer, at 2.7%,
compounded annually.

b. If the Restitution Amount is negative, CIC shall collect interest from the
Claimant, over the period from the dollar-average date of Total Payments due to
the date the Restitution Amount is paid, which shall be designated in the offer, at

2.7%, compounded annually

. The Settlement Offer shall specify a date, not later than 30 days after the date of the

Settlement Offer, by which the Claimant to whom it is addressed may make the Election.
If the Claimant has requested a Review of Incurred Losses, the period.for Election shall
be extended as specified in Article VII, Section 4. Failure to make a timely Election shall
be deemed declination of the Settlement Offer. A Claimant may request} and the
Conservator may, in his discretion, grant a reasonable extension of the penod for the
Claimant to make the Election. ~ ~
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'

7. The Company shall, within 30 days of the Election, pay, or cause to be paid, the amount
to which the Claimant is entitled. If the Company is entitled to receive payment from the
Claimant under the Election, the Cldimant shall make that payment within 30 days of the
Election or such further date as the Conservator may permit. The Conservator may, upon
a showing of hardship, prescribe such additional period, not to exceed 120 days, for a
Claimant to make the payment prescribed in this Section. If the Company fails to make
payment as specified in this Schedule 2.6, Claimant’s sole and exclusive remedy is to
seek enforcement of the Rehabilitation Order and the transactions entered into thereunder
in the Conservation Court.

8. Inmaking an Election, the Claimant shall itrevocably submit to the jurisdiction of the
San Mateo Court in the Conservation Proceeding.

VII. REVIEW OF INCURRED LOSSES
1. Request for Claim Information

a. Any Party who is a Claimant in Pending Litigation or Subsequent Litigation and
contends that payments or case reserves are Redundant may make a written
Requést for Claim Information.

i. The Request for Claim Information shall be made to the Company, with a
copy to the Independent Consultant.

ii. The Request for Claim Information shall specify the claim number or, if
the Claimant cannot provide the claim number, sufficient other
information necessary to identify the claim.

iii. The Request for Claim Information may be made at any time after the
Rehabilitation Plan’s ‘Effective Date and shall be made no later than 14
days after receipt of the Settlement Offer prescribed in Article VI. The
Independent Consultant, with the approval of the Conservator, may
extend the foregoing deadlines in this paragraph for good cause.

b. Inresponse to a Request for Claim Information, the Company shall provide to the
requesting Claimant at the Company’s expense a loss run, a complete copy of the
claim file, and, to the extent not included in the claim file, a copy of every email,
memo, or other document pertaining to the setting of reserves for each requested
claim. '

c. The requested information shall be provided to the Claimant witﬁin 30 days of the
date the Request for Claim Information was transmitted to the C(i)mpany. If more
than three claims are specified in the Request for Claim Information, the
Independent Consultant may grant the Company additional time to provide the
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information.

d. A Claimant need not make a Request for Claim Information to be entitled to make
a Request for Review of Incurred Losses.

2. Request for Review of Incurred Losses

a. Any Party who is a Claimant in Pending Litigation or Subsequent Litigation and
contends that any claim was-Overpaid case or that case reserves on a claim are
Redundant as of the June 30 or December 31 closest to and prior to the date
when the final version of the templates are made public pursuant to Article VI,
Section 1, may make a written Request for Review of Incurred Losses.

b. The Request for Review of Incurred Losses shall be made to the Independent
Consultant; with a copy to the Company.

c. The Request for Review of Incurred Losses shall be made no later than 14 days
after receipt of the Settlement Offer prescribed in Article VI or, if a Request for
Claim Information is made, within 30 days of receipt of the complete response
to the Request for Claim Information. Multiple Requests for Review of Incurred
Losses may be made for different claims, provided that each request is made
within 30 days of receipt of the complete response to the Request for Claim
Information pertaining to that claim. For good cause, the Independent‘
Consultant may grant the Claimant additional time to make a Request for
Review of Incurred Losses.

d. The Request for Review of Incurred Losses shall specify the claim number or, if
the Claimant cannot provide the claim number, sufficient alternative information
necessary to identify each claim to which the request pertains.

e. The Request for Review of Incurred Losses shall specify whether the request is
for a review of case reserves, of claim payments, or both.

f. The Request for Review of Ihcurred Losses may, but is not required to, contain
argument why the Claimant contends the case reserves are Overstated or the
reserves are materially Redundant, and may, but is not required to, be
accompanied by a statement of opinion by a Qualified Expert retalned by and at
the expense of the Claunant

3. Review of Incurred Losses:
a. Where the Request for Review of Incurred Losses alleges that a clalm was
Overpaid, the review shall be limited to reviewing the claim ﬁles for instances of
failure to comply with the following claim-handling standards, based on evidence

in the claim file and reasonable inferences from that evidence:

i. Amount paid or settlement not supported by the injury documented in the
: Page 13
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claim file or is otherwise unreasonable;

ii. Inadequate inquiry into whether the claim arose out of anfd in the course
and scope of employment in accordance with Labor Codeé section 3600 et
seq.;

iii. Impairment rating that is not supported by admissible evidence;

iv. Authorization of treatment that is inconsistent with Medical Treatment
Utilization Schedule unless adequately rebutted by credible medical
evidence;

v. Failure to pursue apportionment;
vi. Failure to pursue evidence of a fraudulent claim; or

vii. Failure to pursue subrogation.

b. The Independent Consultant shall retain the services of such Qualified Experts as
are necessary to determine whether the claim was Overpaid or the case reserves
are Redundant. ‘

c. When determining whether claims were Overpaid or case reserves are
Redundant, the Independent Consultant may take into consideration any expert
opinions that have been submitted, including those of the retained Qualified
Experts, those submitted by the Company, and those submitted by the Claimant,
but the determination shall reflect the independent judgment of the Independent
Consultant. The payments made and reserves set by the Company shall be given
no more or less weight than any other expert opinion. '

d. Within 30 days of receipt of a Request for Review of Incurred Losses, the
Independent Consultant shall issue a written decision determining, as to each
claim, whether the claim was Overpaid and whether the case reserves are
Redundant. If the Independent Consultant determines either that the claim was
Overpaid or case reserves are Redundant, the Independent Consultant shall
determine the amounts by which the claim was Overpaid or the reserves are
Redundant and shall revise the Option 2 Restitution Amount and the Option 3
Restitution Amount accordingly. The Independent Consultant’s determination of
the Review of Incurred Losses and of the Restitution Amounts shall be final.

4. Revised Settlement Offer

a. Ifa Claimant makes a timely Request for Review of Case Reserves or Request for
Review of Claims Files pursuant to this Article, the time for Claimant to make an
Election shall be tolled during the period of the requested review: or reviews.

b. Upon issuance of the Independent Consultant’s decision and determination of
revised Restitution Amounts, if'any, pursuant to Section 3.d of this Article, the
Independent Consultant shall tender to Claimant a revised Settlement Offer giving
written notice of the Restitution Amounts as they may have been revised. If the
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review of Incurred Losses results in any change in paid losses or reserves, the
remaining components of Incurred Losses shall be adjusted accordingly. If the
review of Incurred Losses results in any change in the Restltutlon Amount, the
adjusted amount shall also reflect any reduction of other expenses, such as
premium taxes and assessments, that are calculated as a percentage of premium.

c. Arevised Settlement Offer shall give Claimant 30 days to make an Election. A
Claimant may request, and the Conservator may, in his discretion, grant a
reasonable extension of the period for the Claimant to make the Election.

VIII. PROCEDURE FOR SUBSEQUENT LITIGATION

1. No later than 60 days after the Rehabilitation Plan’s Effective Date, the Company shall
provide the Conservator a Schedule of Subsequent Litigation and Potential Subsequent
Litigation listing the policies on which it, an Affiliate, or a Successor has asserted, or may
believe it has a right to assert, the right to bring Subsequent Litigation. The schedule shall
identify the policyholder and the identities of the obligee and obligor. The schedule shall
state the following as to each policy: policy dates; the amounts and dates paid as '
premiums, collateral, or other payments; the amount the Company, its Affiliate, or a
Successor claims is due and to whom; and the dates on which demands may have been
made for payment and the amounts demanded.

2. Any potential Claimant who is not presently a Party to Pendlng Litigation may file a
Notice of Claim with the Conservator within 60 days of the publication of the Notice
provided for in Rehabilitation Plan, Section 3.1. The Conservator shall confirm that the
Policyholder was Party to an RPA that had not been Closed Out as of the Conservation
Date. Upon the Conservator’s determination, the Conservator shall give notice to the
Policyholder and CIC that the Policyholder shall be treated as a Claimant and eligible for
Subsequent Litigation under this Schedule 2.6.

3. No Subsequent Litigation may be initiated if it has not been identified in the Schedule of
Subsequent Litigation and Potential. Subsequent Litigation or been designated as eligible
for Subsequent Litigation pursuant to Section 2 of this Article.

4. Any Subsequent Litigation, other than that described in Section 2 of this Article, must be
initiated no later than 45 days after the Schedule of Subsequent Litigation has been
tendered to the Conservator. Thereafter, all rights of the Company, its Affiliates, and any
Successors under such policies shall be extinguished, except in the form of a
counterclaim the Company, its Afﬁhate or a Successor may have in litigation initiated
by an adverse party.

5. Inany Subsequent Litigation, the Claimant shall be entitled to the election of options

provided in Articles II through V, including the review of case reservesxand claim
payments provided in Article VIL
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IX. ADDITIONAL TERMS

1. The Conservator shall, after consultation with the Company’s pre-conservation
management, and any other persons he deems appropriate, appoint the Independent
Consultant, who shall commence the duties prescribed under this Schedule 2.6 within 60
days of the Rehabilitation Plan’s Effective Date.

2. The Independent Consultant shall have the following qualifications:
a. He or she shall have expertise in the following fields:

i. Actuarial science as applied to workers’ compensation retrospective rating
programs; and '

ii. Financial management of a workers’ compensation retrospective rating
program. )

b. He or she shall be familiar with insurance-industry accounting rules and practices
as they apply to the workers’ compensation line of business.

c. He or she shall be familiar, or able to obtain timely familiarity, with information
systems maintained by CIC and containing data required to perform the duties of
the Independent Consultant.i This expertise may be established by having an
identified expert on such systems to whom the Independent Consultant would
have demonstrated availability.

d. He or she shall, as a part of a firm or firms with which he or she is associated, or
by demonstrated availability on a contract basis, have available persons (i)
qualified to serve as the Claims Handling Expert and (ii) qualified to serve as the
Reserves Expert. '

e. “Demonstrated availability,” as used in this Article, may be established by
affirmative representations by the person confirming his or her availability and
willingness to perform the duties specified.

3. The Independent Consultant shall appoint the Reserves Expert, who shall be a Qualified
Expert in setting reserves for workers’ compensation claims, and the Claims-Handling
Expert, who shall be a Qualified Expert in adjusting workers’ compensation claims.

4. The Independent Consultant and every person he or she may appoint or retain to
provide services under this Schedule 2.6 shall be a disinterested person satisfying the
following criteria. -
. l
a. Neither he or she, nor any firm in which he or she has an employment position or
an ownership interest, shall have provided any services to the Company or an
Affiliate in the five years preceding his or her appointment pursuant to this
Article. He or she shall agree, as a condition of appointment, not to accept any
employment and not to contract for professional services with the Company or an
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Affiliate for three years followmg completion of his or her serviées under this
Schedule 2.6.

b. Neither he or she, nor any firm in which he or she has an employment position or
ownership interest, shall have provided any services to any Claimant, or any
person who has provided professional services to a Claimant, in the five years
preceding his or her appointment pursuant to this Article. He or she-shall agree,
as a condition of appointment, not to accept any employment and not to agree to
contract for professional services with any Claimant, or any person who has
provided legal services to a Claimant, for three years following completion of his
or her services under this Schedule 2.6.

5. Neither the Company nor the Claimant may have any substantive ex parte
communications with the Independent Consultant or any person appointed by him to
provide services under this Schedule 2.6. Written communications shall reflect that the
opposing party (Company or Claimant) received a timely copy of the communication.
Oral communications shall be memorialized by an email to the other party, with copy to
the Independent Consultant or his or her appointee, summarizing the full substance of the
communication. An adverse party shall be afforded timely opportunity to respond to the :
substance of such a written or oral communication. i

6. The Company and a Claimant may, Wwith the approval of the Independent Consultant,
agree to vary the calculations prescribed in Articles III, IV, or V.

7. All costs of the Independent Consultant, the Reserves Expert, and the Claims-
Handling Expert shall be paid by the Company until such time as the Company is
redomesticated. Thereafter, any such costs shall be paid by the Reinsurer selected
pursuant to the Rehabilitation Plan.

8. The Company and any Affiliate or Successor that is a Party or asserts a right against the

" Claimant arising out of a Policy or RPA will execute a waiver and full ré,lease of
liability of any Claimant who exercises Option 1, Option 2, or Option 3. The Company
and its officers will take all steps necessary to secure the cooperation of any and all
Affiliates and Successors from which cooperation may be required for Pending
Litigation or Subsequent Litigation to be settled according to the terms of the
Rehabilitation Plan and this Schedule 2.6.
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ASSUMPTION REINSURANCE AND ADMINISTRATION AGREEMENT
THIS ASSUMPTION REINSURANCE AND ADMINISTRATION AGREEMENT (this

“Agreement”), dated as of 1,202___, is made by and among CALIFORNIA
INSURANCE COMPANY, a California domiciled property and casualty insurance company in

~ conservation (“CIC”), APPLIED UNDERWRITERS CAPTIVE RISK ASSURANCE
i COMPANY, INC. a New Mexico domlclled property and casualty insurance company
- (“AUCRA”) and - , a/an

domiciled property and casualty insurance company (the

- “Reinsurer”). CIC, AUCRA and the Reinsurer are referred to herem collectlvely as the

“Parties”.

WHEREAS, Cedants desire to cede, transfer, assign and sell to the Remsurer all of CIC’s

* right, title and interest in and to the Pohcles

‘WHEREAS, the Reinsurer desires to assume Cedants’ duties 'and obligations in

connection with, relating to, or arising out, of such Policies upon the terms and subject to the

conditions set forth herein;

WHEREAS, Cedants desire to cede, on an 1ndemn1ty reinsurance basis, to the Reinsurer,
Cedants’ Policy Liabilities in connection with, relating to and arising out of the Policies, upon
the terms and conditions set forth herein;

WHEREAS, the Reinsurer desires to reinsure and assume one hundred percent (100%) of

. Cedants’ Policy Liabilities arising under or in connection with the Policies, upon the terms and

subject to the conditions set forth herein; and

WHEREAS, in connection with the foregoing, the Superior Court for the County of San

- Mateo has issued an order approving a Rehabilitation Plan (the “Rehabilitation Plan”) that calls for

the execution and delivery of this Reinsurance Agreement as of the Closing of the transactions

. contemplated thereunder;

NOW, THEREFORE, in consideration of the mutual covenants and promises, and upon the
terms and conditions hereinafter set forth, the Parties hereto agree as follows.

ARTICLE I
DEFINITIONS

Capitalized terms used in this Agreement and not otherwise defined shall have the

' meanings given such terms in the Rehabilitation Plan. -For purposes of this Agreement, the

following terms shall have the meanings specified below.
~ “Cendants” means CJC and AUCRA.

“Claims” shall have the meaning set forth in Section 7.03.

“Dispute” shall have the meaning set forth in Section 11.02. i

“Disputed Complaint” shall have thé meaning set forth in Section 7.05.

“Effective Time” means 11:59 p.m. Pacific Time, on the Closing Date.

1
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“Extra-Contractual Liabilities” means any and all liabilities and obligations of any nature,
kind or description for (1) consequential, extra-contractual, tort, bad faith, exemplary, punitive,
special or similar damages; and (2) statutory or regulatory damages, fines, penalties, forfeitures,
and similar charges of a penal or disciplinary nature.

“GAAP” means generally accepted accounting principles consistently applied throughout
the specified period and in a comparable period in the immediately preceding year.

“JAMS?” shall have the meaning set forth in Section 11.03.
“Law” means all applicable laws, decisions, rules, regulations, ordinances, codes, statutes,
judgments, injunctions, orders, decrees, licenses, permits, policies, administrative interpretations

and other requirements of Governmental Authorities.

“Non-Novated Policies™ shall have the meaning set forth in Section 2.04.

“Novated Policies” means those Policies transferred to the Reinsurer by novation as of the
Novation Date and under which Policies the Reinsurer shall have become the successor to the
Cedants under the Policies as described in Section 2.03.

“Novation Date” shall have the meaning set forth in Section 3.02 hereof.
“Obligations” shall have the meaning set forth in Section 2.01 hereof.

“Policies” means insurance policies issued by Cedants to California, Connecticut and New
York Policyholders or to cover, in whole or in part, employees in California, Connecticut and
New York. “Policies” include (1) all guaranteed-cost workers’ compensation and employers’
liability insurance policies issued by CIC, and (2) all workers’ compensation and employers’
liability insurance policies, supplements, endorsements, riders and ancillary agreements in
connection therewith, classified by CIC as SolutionOne Profit Sharing or EquityComp, including
Reinsurance Participation Agreements (“RPAs”) entered into by Cedants, but excluding FELA
and Jones Act exposures. As used in this Agreement “Policies” includes policies or other
agreements that are (1) in effect as of the Effective Time; (2) become effective after the Effective
Time, including through (a) the reinstatement of lapsed policies pursuant to provisions therein or
of applicable Law, (b) the issuance or renewal thereof by Cedants after the Effective Time to

- honor quotes outstanding as of the Effective Time, or to satisfy renewal rights of employers under
+ contractual provisions or applicable Law, or (¢) modifications agreed to by the Reinsurer on

behalf of Cedants pursuant to the authority granted to the Reinsurer under Section 7.01 of the
Reinsurance Agreement; and (3) guaranteed-cost workers’ compensation and employers liability
insurance policies issued by Cedants to California, Connecticut or New York Pohcyholders that
have expired prior to the Closing Date, where the gross liabilities and obhgatlons of Cedants
arising under or in connection with such policies are unpaid or unperformed as of the Effective
Time.

“Policyholder” means (a) any Person that is named as an insured under z:1 Policy, or (b) any
Person other than the Cedants, or any Afﬁhate of CIC that is named as a party to an RPA issued in

. conjunction with a Policy.
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“Policy Liabilities” means Cedants’: gross liabilities and obligations arlsmg under or in
connection with the Policies to the extent the same are unpald or unperformed on or after the

* Effective Time, before deduction for all other applicable cessions, if any, under Cedants’
. reinsurance programs. In addition, the term “Policy Liabilities” shall include: !

(a) all Extra-Contractual Liabilities that arise from any act, error or omission after the
Effective Time, whether or not intentional, in bad faith or otherwise, by the
Reinsurer or any of its affiliates, or any of their respective officers, employees,
agents or representatives relating to the Policies, and any attorneys’ fees incurred
by the Reinsurer, and Cedants related to such Extra-Contractual Liabilities;

(b) all liabilities and obligations for premium taxes arising on account of any
premiums with respect to the Policies allocable to coverage after the Effective
Time;

(c) all liabilities and obligations for returns or refunds of premiums (1rrespect1ve of
when due) under the Pohcles

(d) any assessment required by any insurance guaranty, msolvency, or othet similar
fund maintained by California, Connecticut or New York relating to the Policies
assessed or imposed on the basis of premium for coverage after the Effective
Time; '

(e) all liabilities and obligations for commission payments and other compensation, if
any, due and payable with respect to the Policies to or for the benefit of agents and -
brokers to the extent that such amount accrues after the Effective Time; and

® any obligation arising as a re‘sult‘ of the Reinsurer’s failure to perform its
obligations pursuant to Section 7.07.

“SAP” means statutory accounting principles prescribed or permitted by the CDI

" with respect to CIC, and permitted by the New Mexico Department of Insurance with
- respect to AUCRA consistently applied throughout the specified period and in the
- comparable period in the immediately preceding year in connectlon with the preparation

of the statutory financial statements of Cedants.
“Services” shall have the meaning set forth in Section 7.02.

ARTICLETl
BUSINESS TRANSFERRED AND REINSURED

Section 2.01. Assignment of Pohcles As of the Effective Time (1) except as is otherwise
provided in Section 5.01 below, Cedants hereby cede, transfer, assign and sell to the Reinsurer all
of Cedants’ right, title and interest in the Policies identified in Schedule 2.01 attached hereto and

- made a part hereof, and delegates to the Reinsurer all of Cedants’ duties and obhgatlons of

performance and payment under the Policies arising after the Effective Time, and (2) the

. Reinsurer hereby accepts, assumes and agrees to perform all of Cedants’ duties' and obligations,
- whether direct, indirect, contingent, unhquldated unmatured or otherwise arlsmg after the

!
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Effective Time (collectively, “Obligations™), in connection with, relating to, or arising out of the
Policies. ‘

Section 2.02. Novatiori. As soon as practicable after the Effective Time, the Conservator
and the Reinsurer shall each use their commercially reasonable efforts to effect the assumption by
novation by the Reinsurer of the Policies (each such Policy being referred to herein as a “Novated

. Policy” and Novated Policies shall include any such subsequently novated Policies). If the

Reinsurer does not for any reason assume by novation any Policy, then the Reinsurer shall
assume, accept and reinsure, on an indemnity reinsurance basis, 100% of the Policy Liabilities
related to such Non-Novated Policies in accordance with the terms and conditions of this
Agreement.

Section 2.03. Direct Obligations. To the extent that the Reinsurer assumes by novation
any Policies under applicable Law, as of the Novation Date (1) the Reinsurer shall be the
successor to Cedants under such Novated Policies as if such Novated Policies were direct
obligations originally issued by the Reinsurer and the Reinsurer shall be responsible for the
performance of all obligations and the payment of all benefits and amounts due under the
Novated Policies in accordance with their terms; (2) the Reinsurer shall be substituted in the
place and stead of Cedants and each policyholder under any such Novated Policy shall disregard
Cedants as a party thereto and treat the Reinsurer as if it had been originally obligated thereunder
except as otherwise provided herein; (3) Cedants shall be released of all liability with respect to
such Novated Policies; (4) the Policyholders under such Novated Policies shall have the right to
file claims arising under such Novated Policies directly with the Reinsurer and shall have a direct
right of action for indemnification, benefits and services under such Novated Policies against the
Reinsurer, and the Reinsurer hereby consents to be subject to any such direct action taken by any
such Policyholder; and (5) if the Reinsurer is an Affiliate of CIC, the Policies and Policy

- Liabilities reinsured and assumed pursuant to this Agreement shall be administered by an

independent third-party administrator as provided in Section 2.2 of the Rehabilitation Plan,
including adjustment and payment of claims and setting of loss reserves until all Policies and
Policy Liabilities reinsured and assumed hereunder have been fully discharged and extinguished.

Section 2.04. Indemnity Reinsurance. Effective as of the Effective Time, Cedants shall
cede to the Reinsurer, and the Reinsurer shall' assume from Cedants on an indemnity reinsurance
basis, 100% of the Policy Liabilities under all Policies that are identified in Schedule 2.01
attached hereto and made a part hereof which the Reinsurer has not for any reason (including the
lack of any required approval or consent of a Policyholder under a Policy) as of the Effective
Time assumed by novation (each such Policy being referred to herein as a “Non-Novated .

Policy”). It is understood and agreed that the Policyholders shall have the right to file claims

arising under such Non-Novated Policies directly with the Reinsurer and shall have a direct right
of action for indemnification, benefits and services under such Non-Novated Policies against the
Reinsurer, and the Reinsurer hereby consents to be subject to any such direct a¢tion by any such
policyholders. Notwithstanding the foregoing, the term “Non-Novated Policy” shall not include
any Policy from and after the date of its assumption by novation at any time by the Reinsurer.

Section 2.05. Policy Liabilities. The Reinsurer accepts, reinsures, and,assumes the
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" Policies and Policy Liabilities subj ect.to any and all defenses, setoffs, and counterclaims to which

Cedants would be entitled with respect to the Policy Liabilities, it being expressly understood and .
agreed by the Parties hereto that no such defenses, setoffs, or counterclaims are or shall be waived
by the execution and delivery of this Agreement or the consummation of the transactions

. contemplated hereby, and that the Reinsurer is and shall be fully subrogated in and to all such

defenses, setoffs, and counterclaims. From and after the Effective Time, as among the Parties, the
Reinsurer shall bear and shall have responsibility for paying or performing all Policy Liabilities.
The Policy Liabilities ceded under this Agreement shall be subject to any changes required by
Law and the same rates, terms, conditions, waivers, interpretations, modlﬁcatlons and alterations

‘ .. as the Policies.

ARTICLE III
ASSUMPTION CERTIFICATES; OPTION LETTERS

Section 3.01. Notification Materlals The Conservator shall prepare and dehver a Notlce

. of Transfer and Certificate of Assumption together with those notices and materials substantially
* in the form set forth in Exhibit A attached hereto (collectively, the “Notification Materials™),

. which shall inform each Policyholder to a Policy of the proposed transfer, assumption and

. novation of such Policy. - The Conservator shall prepare the Notification Materials for inclusion in
* the Notification Package as soon as feasible, but no later than 10 days after the Effective Date of

the Rehabilitation Plan.

Section 3.02. Mailing. No assumption by novation of a Policy shall take effect until the
earlier of the acceptance of the assumption by the Policyholder to a Policy or thirty (30) days (or
such other period, if any, as may be required by applicable Law) (the “Novatlon Date”) after the

- Notification Materials have been mailed to each Policyholder.

Section 3.03. Expenses. All expenses incurred by the Parties hereto to prepare and mail

_ the Notification Materials pursuant to this Article shall be the exclusive responsibility of CIC.

ARTICLE IV
TERM

Section 4.01. Term. This Agreement shall remain in force and effect until all Policy

_ Liabilities reinsured and assumed by Reinsurer have been discharged in full, or all Policies are

transferred and assumed by the Reinsurer by novation and all obligations of the Reinsurer

_ hereunder have been fully discharged and extinguished.

ARTICLEV 1
* CONSIDERATION -

Section 5.01. Consideration to the Reinsurer. The Reinsurer shall be eﬁtitled to all

: premium, premium adjustments and other consideration allocable to coverage ;’;rovided by the

. Policies after the Effective Time (irrespective of when due) received by Cedants or the Reinsurer

" with respect to the Policies. In the event that Cedants receive any premium or other consideration
© with respect to a Policy allocable to coverage after the Effective Time, Cedants shall promptly _

. remit such premiums and other consideration to the Reinsurer along with all pertinent information
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. pertaining thereto including the nature of the payment, source of funds, policy number and period
" to which it relates. In the event that the Reinsurer receives any premium or. other consideration

with respect to a contractual liability or contractual obligation arising under a Pohcy paid or

. performed by Cedants prior to the Effective Time, the Reinsurer shall promptly remit such

premiums and other consideration to Cedants along with all pertinent information pertaining
thereto including the nature of the payment, source of funds, policy number and period to whlch

. it relates.

Section 5.02. Application of Future Consideration. ‘A_ny premium, prerriium adjustments
and other consideration received and retained by the Reinsurer pursuant to Section 5.01 shall be
applied by the Reinsurer to the oldest unpaid obligations or outstanding invoices relating to the

- period after the Effective Time.

‘Section 5.03. Additional Consideration for Indemnity Reinsurance. As additional -

. consideration for the assumption by Reinsurer of the Policy Liabilities, Cedants shall (1) transfer

to Reinsurer as of the Effective Time Cedants’ right, title and interest to admitted assets of Cedants

| free and clear of any Liens, having a net admitted asset value determined in accordance with SAP
" equal to Cedants’ net unearned premium reserve, loss, and loss adjustment expense. (including

. losses that have been incurred but not reported) reserve; if any, attributable to claims arising

" under the Policies prior to the Effective Time; (2) assign to Reinsurer as of the Effective Time

Cedants’ right, title and interest to all collateral posted by any Cedant Policyholder pursuant to the

" terms of the Policies and maintained by Cedants or any Affiliate of CIC.to secure the obligations

of the Policyholders under the Policies; and (3) assign to Reinsurer any amounts due to Cedants

. under any reinsurance agreements in effect on or after the Effective Time including any renewals

or extensions thereof, between Cedants and any reinsurer (other than the Reinsurer) relating to the
Policy Liabilities assumed by the Reinsurer under this Agreement. All recoveries by Cedants
from reinsurers other than the Reinsurer, to the extent such reinsurance agreements, treaties and

* contracts provide reinsurance coverage for the Policy Liabilities shall be paid promptly by

Cedants to the Reinsurer.
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ARTICLEVI i
ACCOUNTING AND SETTLEMENT

Section 6.01. Accounting Reports. On or before the last Business Day of each month, the
Reinsurer shall provide Cedants with reports of activities under this Agreement with respect to the
Policies for the preceding month showing any amounts due Cedants or the Reinsurer, as the case
may be, as reimbursement for paid claims, premiums or other amounts due with respect to the
Policies and any information required by the Statement of Statutory Accounting Principles, as
amended, of the National Association of Insurance Commissioners. On or before the last Business
Day of January, April, July and October, the Reinsurer shall provide Cedants with quarterly
reports or an annual report of such activities as appropriate.

Section 6.02. Financial Statement Information. The Reinsurer and Cedants shall each

- provide the others with the financial, accounting and actuarial information necessary to prepare

SAP regulatory, tax and GAAP monthly, quarterly and annual financial statements and returns
and satisfy other requirements 1nclud1ng reserve and related calculations regarding the Policies in
the form reasonably required by the Reinsurer and Cedants. Cedants and the Reinsurer shall
agree to mutually acceptable procedures and time schedules for the transmission and receipt of
such information.

Section 6.03. Settlements. Within ten (10) Business Days after delivery of each monthly
report, the Reinsurer and Cedants shall settle 6n an estimated basis, all amounts then due under
this Agreement for that month. The Reinsurer and Cedants shall make a final settlement of all
amounts due for each calendar year within twenty (20) Business Days after the delivery of the
annual report referred to in Section 6.01 hereof.

Section 6.04. Net Payment Basis. Amounts payable under this Agreement by the Parties
hereto shall be settled against each other, dollar for dollar, and only a net payment shall be due;

provided, however, that no balance or amouint due by the Parties under any other agreement shall
. be offset against any obligation arising under this Agreement. '

|

Section 6.05. Late Payments. If any payment due any Party is received'v by another Party
more than sixty (60) days after the due date for such payment under this Agreement, interest shall
accrue from the date on which such payment was due (taking into account the provisions of
Section 6.06 hereof) until payment is received by the Party entitled thereto, at an annual rate equal
to the Bank of America Reference Rate quoted for six-month periods as reported in The Wall
Street Journal on the first Business Day of the month in which such payment first becomes due.

Sectlon 6.06. Federal Funds. All settlements in accordance w1th this Agreement shall be
made by wire transfer of immediately available funds on the due date, or if such day is not a
Business Day, on the next day which is a Business Day. Payment may be made'by check payable
in immediately available funds in the event the Party entitled to receive paymetflt has failed to
provide wire transfer instructions:

Section 6.07. Reports to Governmental Authorities. During the term of this Agreement,
. — ! ‘
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~ the Reinsurer and Cedants shall promptly furnish each other copies of any and all filings with,

" and reports or communications received from, any Governmental Authority which relates directly
* and materially to the Policies, including, without limitation, each annual statement, each quarterly
" financial report to the Governmental Authority of the Party’s domicile having principal

' jurisdiction over the Party and each report on periodic examination issued by such Governmental

Authority to the extent it relates to the Policies.

ARTICLE VII
POLICY ADMINISTRATION; REPORTING

Section 7.01. Administration of Policies. The Reinsurer, or, if the Reinsurer is an Affiliate

~ of CIC, an independent third-party administrator appointed by the Conservator of CIC as provided
. in Section 2.2 of the Rehabilitation Plan, shall administer the Policies and Policy Liabilities
* reinsured and assumed by Reinsurer pursuant to this Agreement including adjustment and

payment of claims and setting of loss reserves with respect to all Policies and Policy Liabilities
reinsured and assumed hereunder until all Policies and Policy Liabilities reinsured and assumed

* pursuant to this Agreement have been fully discharged and extinguished. Without limiting the-

foregoing, the Reinsurer or the third-party administrator on behalf of the Reinsurer, shall provide
reasonable advance notice to Cedants of its intent to cancel specific Policies for non-payment of

. premium. Unless the applicable Cedant objects to the proposed cancellations within five calendar

days of receipt of the notice from the Reinsurer or the third-party administrator, the Reinsurer or
the third-party administrator on behalf of Reinsurer shall have the right to cancel the referenced
Policies for non- payment of premium in a manner consistent with applicable Law. If the
applicable Cedant objects to the proposed cancellation of any Policy for non-payment of

* premium, the applicable Cedant shall indemnify the Reinsurer for any unpaid premium with
- respect to any such Policy until such Policy is cancelled.

Section 7.02. Administration. The Reinsurer or a third-party administrator on behalf of
the Reinsurer shall, at the Reinsurer’s expense, provide the technical and administrative service,
assistance and support functions described in Schedule 7.02 attached hereto (the “Services™)

© reasonably necessary or appropriate for the proper management and administration of the Policies,

which shall include, but not be limited to, the Services required for the proper administration of
the Policies prior to the Effective Time and not performed as of the Effective Time. The Services
by Reinsurer or a third-party administrator on behalf of the Reinsurer shall at all times be
consistent with applicable Law, regulatory actions, and pronouncements.

Section 7.03. Claims Payment Instructions. The Reinsurer or a third-party administrator
on behalf of the Reinsurer, as appropriate, at the expense of the Reinsurer, shall administer and
process all payments to injured workers for covered claims under the Policies (the “Claims™) in
conformance with applicable Law, including review, investigation, adjustment, settlement,
defense and payment of Claims, special investigation and anti-fraud compliance, and preparation
of any report required concerning the foregoing Services and will, in connection with such Claims
administration, retain, at its sole discretion, any outside investigation firms, adjusters, attorneys or
other professionals that the third party administrator or Reinsurer, as approprlate deems necessary
in the adjustment of such Claims.
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Section 7.04. Communications Relating to Policies. On and after the Effective Time,
Cedants shall forward promptly to the Reinsurer all notices and other written communications it
receives relating to the Policies (including all inquiries or complaints from state insurance
regulators, agents, brokers and policyholders and all notices of claims, suits and actions for which
it receives service of process). Cedants shall be entitled to retain copies of all such materials.

Section 7.05. Complaint Handling Procedure. The Parties shall cooperate with each other
in providing information necessary to respond to any inquiries and complaints concerning the
Policies. All inquiries and complaints concerning the Policies received by Cedants shall be
forwarded immediately by email, facsimile or overnight mail to a contact person designated by
the Reinsurer for reply. After consultation with the applicable Cedant, except as provided below,
the Reinsurer shall answer all inquiries and complaints received by it concerning the Policies. If
the Reinsurer and the applicable Cedant disagree as to the appropriate response to an inquiry or
complaint, the applicable Cedant shall be entitled to assume, at its own expense, the control of the
handling of the response to such inquiry or complaint (a “Disputed Complaint”), including
employment of counsel. The applicable Cedant shall apprise the Reinsurer of and consult with
the Reinsurer with respect to the progress of a Disputed Complaint. In exercising such control,
Cedants shall act in good faith with respect to similar inquiries or complaints. Any payment
arising out of a Disputed Complaint controlled by Cedants, to the extent such payment constitutes
an Extra-Contractual Liability, shall be added to the Policy Liabilities and shall be
unconditionally binding on the Reinsurer; provided, however, that if the applicable Cedant
receives an offer of settlement or compromise from the other parties to a Disputed Complaint for
a specific amount or obtains a commitment from such other parties that they would accept a
compromise or settlement requiring only the payment of a specific amount, the granting of an
appropriate release or similar accommodation, and Cedants, after mandatory consultation with
and over the objection of the Reinsurer, refuses to consent thereto and elects to continue to
dispute or otherwise pursue such Disputed Complaint, then the liability of the Reinsurer with
respect to such Disputed Complaint shall be deemed limited to that amount including expenses
for which Cedants would have been liable if such compromise and settlement had been accepted
by Cedants. Upon answering such inquiries or complaints, the Reinsurer shall furnish Cedants
with a copy of the complaint file. The Reinsurer shall be solely responsible for maintaining any
complaint files, complaint registers or other reports of any kind, that are required to be maintained
under applicable Law.

Section 7.06. Filings. The Reinsurer shall be responsible for all compliance and regulatory
matters relating to the administration of the Policies, including monitoring changes in applicable
Law, filing and refiling forms and rates, and preparing and filing all reports and other filings
required by applicable Law. The Reinsurer shall provide to Cedants copies of all reports and
filings with respect to the Policies required to be made with any Governmental Authority.

Section 7.07. Communications Relating to Policies. On and after the Effective Time,
Cedants shall forward promptly to the Reinsurer all notices and other written communications
received by it relating to the Policies (including all inquiries or complaints from Governmental
Authorities, agents, brokers and insureds and all notices of claims, suits and actions for which it
receives service of process). Cedants shall be entitled to retain copies of all such materials.

Section 7.08. Inspection. Each Party hereto and its respective authorized representatives

shall have the right, upon prior written notice, at reasonable times during normal business hours,
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to inspect and review all books records, accounts, reports, tax returns, files and information of
the other party hereto reasonably relating to this Agreement. The Parties shall keep all non-public
information received from the other Party strictly confidential, and unless otherwise required by
applicable Law or Governmental Authority, shall not disclose any of the same without obtaining
the prior approval of the Party providing the information. The rights of the Parties under this
Section 7.08 shall survive termination of this Agreement.

ARTICLE VIII
REGULATORY APPROVALS:; STATEMENT CREDIT

Section 8.01. Regulatorv Approvals. The consummation of this Agreement and the
transactions contemplated hereby are expressly contingent upon and subject to obtaining any and
all such approvals and consents as may be required by applicable Law, regulation, or from the
Conservation Court and any Governmental Authority. No provision in this Agreement shall be
deemed to require any Party hereto to take any action prohibited by applicable Law, regulation, or

" Governmental Authority. The form of any application-for any such approvals or consents as may

be required by applicable Law, regulation, or Governmental Authority shall be approved by
Cedants and the Reinsurer prior to the filing of any such application.

Section 8.02. Statement Credit. The Reinsurer shall at its own expense take all actions
reasonably necessary to permit Cedants to obtain full financial statement credit in all applicable
jurisdictions for the reinsurance provided to it by the Reinsurer and the assumptions by novation
pursuant to this Agreement, including, if necessary, posting acceptable security.

ARTICLE IX
INDEMNIFICATION

Section 9.01. Indemnification by the Reinsurer. The Reinsurer shall indemnify, defend
and hold Cedants harmless from and against all Policy Liabilities and all losses, liabilities,
claims, damages and expenses (including reasonable attorneys’ fees and expenses) that are based
upon or arise out of the breach of any obligation of the Reinsurer provided for:in this Agreement.

Section 9.02. Indemnification by Cedants. Cedants shall indemnify the Reinsurer
against, and hold Reinsurer harmless from, all losses, liabilities, claims, damages and expenses
(including reasonable attorneys’ fees and expenses) that are based upon or arise out of the breach
of any obligation of either Cedant provided for in this Agreement.

'ARTICLE X
INSOLVENCY

Section 10.01. Payments by the Reinsurer. With respect to any Policy, the Reinsurer
hereby agrees that all amounts due under this Agreement with respect to the Policies shall be
payable by the Reinsurer to any conservator, liquidator, or statutory successor:of a Cedant on the
basis of the claims allowed against a Cedant by any court of competent jurisdiction or by any
conservator, liquidator, or statutory successor of a Cedant having authority to allow such claims,
without diminution because of that insolvency; or because the conservator, liquidator, or statutory
successor has failed to pay all or a portion of any claims. Payments by the Reinsurer as set forth in
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this Section 10.01 shall be made directly to the applicable Cedant, or to its conservator, liquidator,
or statutory successor, except where the Policy specifically provides another payee of such
reinsurance in the event of the insolvency of either Cedant.

Section 10.02. Claims. It is agreed that in the event of the insolvency of a Cedant, the
liquidator, receiver or other statutory successor of a Cedant shall give prompt written notice to
the Reinsurer of the pendency or submission of a Claim under the Policies reinsured and assumed
hereunder. During the pendency of such claim, the Reinsurer may investigate such Claim and
interpose, at its own expense, in the proceeding where such claim is to be adjudicated, any
defense available to a Cedant, or their respective receiver. The expensé thus incurred by the
Reinsurer is chargeable against the applicable Cedant, subject to any court approval, as a part of
the expense of insolvency, liquidation, or rehabilitation to the extent of a proportionate share of
the benefit which accrues to either Cedant, solely as a result of the defense undertaken by the
Reinsurer.

Section 10.03. Amounts Due under the Policies. All amounts due under the Policies shall
be payable by the Reinsurer on the basis of the liability of the Reinsurer under the Policies,
without diminution because of the insolvency of a Cedant. Any benefits or amounts due to
insureds with respect to a Policy shall be paid or performed by the Reinsurer in accordance with
the Policy.

ARTICLE XI
ARBITRATION

Section 11.01. Conciliation. If a dispute between the Parties relating to this Agreement is
not resolved within ten (10) Business Days from the date that a Party has notified the other Party
that such dispute exists, then such dispute shall be submitted on the next Business Day for
conciliation to a senior executive officer or his or her designee of each Party. If such senior
executive officers are unable to resolve the dispute within fifteen (15) Business Days from the
date that it is first presented to them, then such dispute shall be referred to binding arbitration.

Section 11.02. Arbitration. In the event of any dispute between the Parties hereto relating
to, arising out of, or in connection with any provision of this Agreement (hereinafter a “Dispute”),
the Parties to this Agreement and their representatives, designees, successors and assigns agree
that any such Dispute shall be settled by binding arbitration to take place in California.

Section 11.03. Appointment of Arbitrator. Any arbitration hereunder shall be conducted
by a single arbitrator chosen from the panel of arbitrators of the Judicial Arbitration & Mediation
Services (“JAMS”) with experience and expertise in the workers’ compensation insurance
business. If a JAMS arbitrator with specific experience in the workers’ compensation insurance
business is not available, the arbitrator must have general experience in'the property and casualty
insurance industry. Within ten (10) days of notice of a Dispute from a Cedant to Reinsurer or
notice from Reinsurer to a Cedant, the applicable Cedants and Reinsurer shall use their best
efforts to choose a mutually agreeable arbitrator. If the Cedants and the Reinsurer cannot agree on
an arbitrator, the arbitrator shall promptly be selected by JAMS.

Section 11.04. Procedures. The Pafrtly submitting a Dispute to arbitratié)n hereunder shall
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: present its case to the arbitrator and the other Party hereto in written form withile tweﬂty (20) days

after the appointment of the arbitrator. The other Party hereto shall then have twenty (20) days to

" submit a written response to the arbitrator and the original party who submitted the Dispute to

arbitration. After timely receipt of each Party’s case, the arbitrator shall have twenty
(20) days to render his or her decision.

Section 11.05. Judicial Formalities. The arbitrator is relieved from judicial formalities
and, in addition to considering the rules of law, the limitations contained in this Agreement and
the customs and practices of the workers’ compensation insurance industry, shall make his or her
award with a view to effectuating the intent of this Agreement.

Section 11.06. Decisions Final. The decision of the arbitrator shall be final and binding
upon the Parties and judgrnent may be entered thereon in a court of competent jurisdiction.

Section 11.07. Costs Each Party shall bear its own cost of arbitration, and the costs of the
arbitrator shall be shared equally by the Parties.

Section 11.08. Equitable Relief. Sections 11.01 and 11.02 shall not apply to any claim for
equitable relief, including, without limitation, claims for specific performance, a preliminary

. injunction, or a temporary restraining order. Such claims shall be submitted to a court of

competent jurisdiction, and neither Party shall be required to post any bond or other security. If a
Party chooses to pursue equitable relief, such conduct shall not constitute a waiver of, or be
deemed inconsistent with, the arbitration provisions set forth in this Article XI. Once the claims
for equitable relief are finally decided, any and all remaining claims shall be submitted to
arbitration pursuant to Section 11.02 and the arbitrator shall be bound by the findings and rulings
of the court on the claims for equitable relief.

Section 11.09. Survival of Article. This Article XI shall survive termination of this
Agreement.

ARTICLE XII
MISCELLANEOUS

Section 12.01. Notices. Any notice or other communication required or permitted
hereunder shall be in writing and shall be delivered by hand by certified process server, certified
or registered mail (postage prepaid and return receipt requested), by a nationally recognized
overnight courier service (appropriately marked for overnight delivery) or by facsimile (with
request for immediate confirmation of receipt in a manner customary for communications of such
respective type). Notices shall be effective upon receipt and shall be addressed-as follows:
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If to the Reinsurer:

with a copy to:

If to the Commissioner, the Conservator or CIC, to:

California Insurance Company in Conservation
c/o Conservation & Liquidation Office

100 Pine Street, 12th Floor

San Francisco, CA 94111

Attention: Joe Holloway, CEO

with copies to:

California Department of Insurance
1901 Harrison Street, 6™ Floor
Oakland, CA 94612

Attention: Kenneth B. Schnoll, Esq.

Orrick, Herrington & Sutcliffe LLP
400 Capitol Mall, Suite 300
Sacramento, CA 95814-4407
Attention: Cynthia Larson, Esq.

AUCRA

10805 Old Mill Road
Omaha, NE 68154 ‘
Attention: Jeffrey A. Silver

DLA Piper, LLP

555 Mission Street, Suite 2400
San Francisco, CA 94105
Attention: Shand S. Stephens, Esq

All notices and other communications required or permitted under the terms of this
Agreement that are addressed as provided in this Section shall (i) if delivered personally or by
overnight express, be deemed given upon delivery; (ii) if delivered by facsimile transmission, be
deemed given when electronically confirmed; and (iii) if sent by registered or certified mail, be
deemed given when received. Any Party from time to time may change its address for notice
purposes by giving a similar notice specifying a new address, but no such notice shall be deemed
to have been given until it is actually received by the party sought to be charged with the contents
thereof. '

Section 12.02. Entire Agreement. This Agreement (including the Exhibits and Schedules
hereto) and the Transaction Documents contain the entire agreement and understanding among the
Parties with respect to the transactions contemplated hereby, and supersedes all prior agreements
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and understandings, written or oral, with respect thereto.

Section 12.03. Expenses. Except as otherwise expressly provided in th:is Agreement,

. whether or not the transactions contemplated hereby are consummated, each ofithe Parties hereto

" shall pay its own costs and expenses incident to preparing for, entering into and carrying out this

Agreement and the consummation of the transactions contemplated hereby.

Section 12.04. Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which shall constitute one and
the same instrument and shall become effective when one or more counterparts have been signed
by each of the Parties and delivered to the other Parties.

Section 12.05. No Third-Party Beneficiary. Except as otherwise specifically provided in
this Agreement, nothing in this Agreement is intended or shall be construed to give any person,
other than the Parties hereto, their successors and permitted assigns, any legal or equitable right,
remedy or claim under or in respect of this Agreement or any provisions contained herein.

Section 12.06. Amendment. This Agreement may only be amended or modified by a
written instrument executed on behalf of the Parties hereto and any such amendment shall be
subject to receipt of any and all consents, approvals, permits and authorizations required to be
obtained from Governmental Authorities.

Section 12.07. Assignment; Binding Effect. Neither this Agreement nor any of the rights,
interests or obligations under this Agreement shall be assigned, in whole or in part, by either of
the Parties hereto without the prior written consent of the other Party, and any such assignment
that is attempted without such consent shall be null and void. Subject to the preceding sentence,
this Agreement shall be binding upon, inure to the benefit of, and be enforceable by the Parties
and their respective successors and permitted assigns. A

Section 12.08. Invalid Provisions. If any provision of this Agreement is held to be illegal,
invalid, or unenforceable under any present or future Law, and if the rights or obligations of the
Parties under this Agreement will not be materially and adversely affected thereby, (a) such
provision shall be fully severable; (b) this Agreement shall be construed and enforced as if such
illegal, invalid, or unenforceable provision had never comprised a part hereof; and (c) the
remaining provisions of this Agreement shall remain in full force and effect and shall not be
affected by the illegal, invalid, or unenforceable provision or by its severance herefrom.

Section 12.09. Duty of Cooperation. Each Party hereto shall cooperate fully with the other
party hereto in all reasonable respects in order to accomplish the objectives of this Agreement.

Section 12.10. Governing Law. This Agreement shall be governed by.and construed in
accordance with the Law of the State of California.

Section 12.11. Waiver. Any term or condition of this Agreement may be waived in
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“writing at any time by the Party that is entitled to the benefit thereof. A waiver.on one occasion
shall not be deemed to be a waiver of the same or any other breach or nonﬁllﬁlhnent on a future
occasion. All remedies, either under the terms of this Agreement, or by Law .or otherwise
afforded, shall be cumulative and not alternative, except as otherwise provided by Law.

Section 12.12. Errors and Omissions. Inadvertent delays, errors or omissions that occur
or are made in connection with the transactions contemplated by this Agreement shall not relieve
.any Party from any liability that would have attached had such delay, error or omission not
occurred, provided that such error or omission is rectified by the Party making such error or
omission as soon as possible after discovery thereof and such error or omission does not prejudice
any other Party.

Section 12.13. Interpretation. For purposes of this Agreement, the terms “hereof”,
“herein”, “hereto”, “hereunder”, and derivative or similar words refer to this Agreement
(including the exhibits hereto) as a whole unless otherwise indicated. Whenever the words

“include”, “includes” or “including” are used in this Agreement, they shall be deemed to be
followed by the words ‘without limitation”. Whenever the singular is used herein, the same shall
include the plural, and whenever the plural is used herein, the same shall include the singular,
where appropriate. The headings used in this Agreement have been inserted for convenience and
do not constitute matter to be construed or interpreted in connection with this Agreement.

Section 12.14. Business Associate. In performing functions, activities, or services for, or
on behalf of CIC involving the use or disclosure of Protected Health Information, as that term is
defined in 45 CFR 164.501, the Reinsurer shall comply with the Business Associate Addendum
set forth in Schedule 12.14 hereto.

IN WITNESS WHEREOF, CIC and the Reinsurer have each executed this Agreement as
of the date first written above.

CALIFORNIA INSURANCE COMPANY

By:

APPLIED UNDERWRITERS CAPTIVE RISK
ASSURANCE COMPANY, INC.

By:

[REINSURER]

By:
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SCHEDULE 2.01

CALIFORNIA INSURANCE COMPANY/AUCRA
' ' POLICIES

The Policies identified by contract number:
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SCHEDULE 7.02
‘SERVICES

The Reinsurer, or the third-party administrator on behalf of the Reinsurer, shall perform, consistent
with applicable Law and the terms of the Policies, all services reasonably necessary for, and
incident to the proper management and administration of, the Policies, including but not limited to
the following services:

A. All policyholder services relating to the Policies including the following:

1.

2.

Billing and collection of premiums for Policies;

Setting renewal rates for the Novated Policies in a manner consistent with the rates
and rating plans filed by CIC with applicable Governmental Authorities;

Handle policyholder service requests (including adding new employees to Policies,
deleting insureds from Policies), inquiries and complaints relating to the Policies;

Preparation and mailing of premium notices on a timely basis to policyholders of
the Policies; transmission of additional premium notices, lapse notices,
reinstatement offers and other notices to policyholders of the Policies;
Underwriting and processing of any and all policy changes and reinstatements;
Policyholder mailings of any necessary endorsements or other contract documents;
Preparation of quarterly financial statement data (within ten (10) Business Days
after the end of a calendar quarter) and annual financial statement data (within

thirty-five (35) calendar days after the end of the calendar year), for inclusion in
CIC’s financial statements;

Administration of any agreement prov1d1ng for the payment of commissions
relating to any Policy; and

Development as necessary, and maintenance of computer systems requlred to
provide the Services.
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SCHEDULE 12.14 - f

BUSINESS ASSOCIATE ADDENDUM

This Business Associate Addendum (the “Addendum”) supplements and is made a part of the
Assumption Reinsurance and Administration Agreement (the “Agreement”) by and among
California Insurance Company (“CIC’?), Apphed Underwriters Captlve Risk Assurance
Company, Inc. (“AUCRA”) and , a/an

domiciled property and casualty insurance company (the “Reinsurer”),

and is effective as of the effective date of the Agreement.

Recitals

A.

CIC and AUCRA may disclose certain information to the Reinsurer pursuant to the
terms of the Agreement, some of which may constitute Protected Health
Information, as defined below.

The parties intend to protect the privacy and provide for the security of Protected Health
Information in compliance with the Health Insurance Portability and Accountability Act
of 1996, Public. Law No. 104-191 (“HIPAA™) and the regulations promulgated thereunder-
by the U.S. Department of Health and Human Services (the “HIPAA Regulatlons”) and
other applicable laws.

The purpose of this Addendum is to satisfy certain standards and requirements of HIPAA
and the HIPAA Regulations, including, but not limited to, 45 CFR 164.502(e) and 45
CFR 164.504(e).

In consideration of the mutual promises below and the exchange of information pursuant to

the Agreement and this Addendum, the parties agree as follows:

L.

Definitions

(@) “Business Associate” means the Reinsurer to the extent it performs functions, -
activities, or services for, or on behalf of, CIC and AUCRA pursuant to the
Agreement involving the use or disclosure of Protected Health Information.

(b) “Covered Entity” means CIC and AUCRA.

()  “Privacy Rule” means the Standards for Privacy of Individually Identifiable Health
Information at 45 CFR part 160 and part 164, subparts A and E.

() “Protected Health Information™ has the same meaning as the term “protected health
information” in 45 CFR 164.501, limited to the information created or received by
Business Assomate from or on behalf of Covered Entity.

(¢) Capitalized terms used but not otherwise defined in this Addendum have the same
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(@)

(b)

©

(d)

- ®
®

)

()

6)

meaning as those terms in the Privacy Rule. -

2.  Obligations and Activities of Business Associate

Business Associate shall not use or disclose Protected Health Information other than
as permitted or required by this Addendum or as Required by Law.

Business Associate shall use appropriate safeguards to prevent use or disclosure of
the Protected Health Information other than as provided for by the Agreement and
this Addendum.

Business Associate agrees to mitigate, to the extent practicable, any harmful effect
that is known to Business Associate of a use or disclosure of Protected Health
Information by Business Associate in violation of the requirements of this
Addendum. '

Business Associate shall report to Covered Entity any use or disclosure of the
Protected Health Information not provided for by this Addendum of which it
becomes aware.

Business Associate shall ensure that any agent, including a subcontractor, to whom
it provides Protected Health Information received from, or created or received by
Business Associate on behalf of, Covered Entity agrees to the same restrictions and
conditions that apply through thls Addendum to Business Associate with respect to
such information.

Business Associate shall provide access, at the request of Covered Entity, and in the
time and manner designated by Covered Entity, to Protected Health Information in
a Designated Record Set, to Covered Entity or, as directed by Covered Entity, to an
Individual in order to meet the requirements under 45 CFR 164.524.

Business Associate agrees to make any amendment(s) to Protected Health
Information in a Designated Record Set that the Covered Entity directs or agrees to
pursuant to 45 CFR 164.526 at the request of Covered Entity or an Individual, and
in the time and manner designated by Covered Entity.

Business Associate agrees to make its internal practices, books, and records,
including policies and procedures, relating to the use and disclosure of Protected
Health Information received from; or created or received by Business Associate on
behalf of, Covered Entity available to the Secretary, in a time and manner
designated by the Secretary, for purposes of the Secretary determmlng Covered
Entity’s comphance with the Privacy Rule.

Business Associate agrees to document such disclosures of Protected Health
Information and information related to such disclosures as would be required for
Covered Entity to respond to a request by an Individual for an accountlng of
disclosures of Protected Health Information in accordance w1th 45 CFR 164.528.

Business Associate agrees to provide to Covered Entity, in the time and manner
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designated by Covered Entity, information collected in accordance with Section
(2)(1) of this Addendum, to permit Covered Entity to respond to:a request by an
Individual for an accounting of disclosures of Protected Health Information in
accordance with 45 CFR 164.528.

3.  Permitted Uses and Disclosures by Business Associate General Use and Disclosure
Provisions

Except as otherwise limited in this Addendum, Business Associate may use or disclose Protected
Health Information to perform functions, activities, or services for, or on behalf of, Covered Entity
as specified in the Agreement, provided that such use or disclosure would not violate the Privacy
Rule if done by Covered Entity.

4. Specific Use and Disclosure Provisions

(a)

(b)

©

(d)

Except as otherwise limited in this Addendum, Business Associate may use
Protected Health Information for the proper management and administration of
Business Associate or to carry out the legal responsibilities of Business Associate.

Except as otherwise limited in this Addendum, Business Associate may disclose
Protected Health Information for the proper management and administration of
Business Associate, provided that disclosures are Required By Law, or Business
Associate obtains reasonable assurances from the person to whom the information
is disclosed that-it will remain confidential and used or further disclosed only as
Required By Law or for the purpose for which it was disclosed to the person (which
purpose shall be consistent with the limitations imposed by this Addendum) and the
person notifies the Business Associate of any instances of which it is aware in
which the confidentiality of the information has been breached.

Except as otherwise limited in this Addendum, Business Assoc:iate may use
Protected Health Information to provide Data Aggregation services to Covered
Entity as permitted by 42 CFR 164.504(e)(2)(i)(B). -

Business Associate may use Protected Health Information to report violations of
Law to appropriate Federal and State authorities, consistent with 45 CFR
164.502G)(1).

5. Obligations of Covered Entity Provisions for Covered Entity to Inform Business Associate
of Privacy Practices and Restrictions

(@)

®)

Covered Entity shall notify Business Associate of any limitati(:in in its notice of
privacy practices in accordance with 45 CFR 164.520, to the extent that such
limitation may affect Business Associate’s use or disclosure of Protected Health

Information.

Covered Entity shall notify Business Associate of any changes in, or revocation of,
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permission by an Individual to use or disclose Protected Health Information, to the
extent that such changes may affect Business Associate’s use or disclosure of
Protected Health Information.

(¢)  Covered Entity shall notify Business Associate of any restriction on the use or
disclosure of Protected Health Information that Covered Entity has agreed to in
accordance with 45 CFR 164.522, to the extent that such restriction may affect
Business Associate’s use or disclosure of Protected Health Information.

(d)  Covered Entity shall not request Business Associate to use or disclose Protected
Health Information in any manner that would not be permissible under the Privacy .
Rule if done by Covered Entlty, except as permitted by Sections 4(b) and 4(c) of
this Addendum.

6. Term and Termination

(@)  This Addendum shall be effective as of the effective date of the Agreement, and
shall terminate when all of the Protected Health Information provided by Covered
Entity to Business Associate, or created or received by Business Associate on
behalf of Covered Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy Protected Health Information, protections are
extended to such information, in accordance with the termination provisions in this
Section.

(b) Upon Covered Entity’s knowledge of a material breach of this Addendum by
Business Associate, Covered Entity shall either: (i) provide an opportunity for
Business Associate to cure the breach or end the violation and terminate-this
Addendum, and the provision for performance of functions, activities, or services
for, or on behalf of Covered Entity under the Agreement, if Business Associate does
not cure the breach or end the violation within the time specified by Covered Entity;
(ii) immediately terminate this Addendum, and the provision for performance of
functions, activities, or services for, or on behalf of Covered Entity under the
Agreement, if Business Associate has breached a material term of this Addendum
and cure is not possible; or if neither termination nor cure is feasible, report the
violation to the Secretary. ‘

.(c)  Effect of Termination.

A. Except as provided in paragraph (ii) of this section, upon termination of this
Addendum, for any reason, Business Associate shall return or destroy all
Protected Health Information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity, and shall retain
no copies of the Protected Health Information. This provision shall apply to
Protected Health Information that is in the possession of subcontractors or
agents of Business Associate.

B. In the event that Business Associate determines that returning or destroying
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the Protected Health Information is infeasible, Business Associate shall
provide to Covered Entity notification of the conditions that make return or
destruction infeasible. Upon mutual agreement that return or destruction of
Protected Health Information is infeasible, Business Associate shall extend
the protections of this Addendum to such Protected Health Information and -
limit further uses and disclosures of such Protected Health Information to
those purposes that make the return or destruction infeasible, for so long as

. Business Associate maintains such Protected Health Information.

7.  Miscellaneous

(@) Regulatory References. A reference in this Addendum to a section in the Privacy
Rule means the section as in effect or as amended. ‘

(b) Amendment. The Parties agree to take such action as is necessary to amend this
Addendum from time to time.as is necessary for Covered Entity to comply with the
requirements of the Privacy Rule and the HIPAA.

(c)  Survival. The respective rights and obligations of Business Associate under Section
6(c) of this Addendum shall survive the termination of this Addendum.

(d Interpretation. The provisions of this Addendum shall prevail over any provisions in

the Agreement that may conflict with or appear inconsistent with any provision of
this Addendum. Any ambiguity in this Addendum shall be resolved to permit
Covered Entity to comply with the Privacy Rule.

CALIFORNIA INSURANCE COMPANY

By:

APPLIED UNDERWRITERS CAPTIVE RISK
~ ASSURANCE COMPANY, INC.

By: |

[REINSURER]

By:
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EXHIBIT A
NOTIFICATION MATERIALS

NOTICE OF TRANSFER

Dear Policyholder:

This notifies you of an agreement reached between California Insurance Company (“CIC”), Applied
Underwriters Captive Risk Assurance Company, Inc. (“AUCRA”) and , a/an domiciled
property and casualty Insurance Company (“Reinsurer”), for the transfer of your [California, :
Connecticut or New York] workers’ compensation insurance policy from CIC and/or AUCRA to
Reinsurer. This assumption will be effective as of 12:01 a.m. Pacific Time, on ,202 .
Your policy is being transferred from CIC and/or AUCRA to Reinsurer pursuant to the térms and
subject to the conditions set forth in a Rehabilitation Plan relating to the conservation of CIC and as
ordered by the Conservation Court supervising the conservation of CIC.

The Reinsurer is authorized to provide workers’ compensation insurance in [California
Connecticut and New York]. To introduce you to the Reinsurer, attached is a summary of
essential information about Reinsurer.

Your rights as a policyholder and the terms of your policy will not change as a result of the
transfer. Additionally, your benefits will not change as a result of the transfer. Upon the effective
date of the policy transfer, Reinsurer will provide your coverage. It will have direct responsibility
for the payment of all claims and benefits and for all other policy obligations.

You have the following options with regard to the assumption of your policy:
Option 1. Accept the transfer of your policy from CIC and/or AUCRA to Reinsurer.

Option 2. Object to the Rehabilitation Plan and the proposed transfer of your policy
from CIC and/or AUCRA to Reinsurer. f

CIC, AUCRA and Reinsurer recommend that you choose Option 1.
If you wish to choose Option 1; simply do not return the Rejection Form and you will
automatically be deemed to have accepted this option as of [date]. You should then attach the

[enclosed] Certificate of Assumption [that you will be receiving under separate cover] to your
policy.
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If you wish to choose Option 2, you must complete the enclosed Rejection Form, sign it and return
it-within 30 days of this Notice. If you do not return the Rejection Form within that time, you will
be deemed to have accepted the transfer of your policy. [You should also return the [enclosed]
Certificate of Assumption.]

In considering whether to accept the assumption, please note as of the date of the agreement
among CIC, AUCRA and Reinsurer, CIC will withdraw entirely from the California [Connecticut
and New York] insurance market and cease offering workers> compensation insurance in
California [Connecticut or New York]. Please also note that if you accept Option 2, the Reinsurer
will be responsible for the policy liabilities'and administration of the CIC and/or AUCRA
California [Connecticut or New York] workers’ compensation insurance policies after CIC
withdraws completely from the California [Connecticut or New York] market. As a result, if you

reject the assumption, Reinsurer will be responsible for the Policy Liabilities under such Policies

and for administering your CIC and/or AUCRA policy until your insurance terminates.

The enclosed Certificate of Assumption should be attached to your policy unless you choose to
reject the assumption of your policy.

Your current and future premiums should be paid as indicated by your premium notices.

If you have any questions about the'assumf)tion of your policy or about CIC and/or AUCRA or

[Reinsurer], please feel free to call CIC at _____. Written inquiries may be mailed to: CIC at [Address],
t [City], [State] [Zip Code]. ' '

Sincerely,

CALIFORNIA INSURANCE [REINSURER]
COMPANY/AUCRA
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CERTIFICATE OF ASSUMPTION

. You are hereby notified that [Reinsurer] has,

effective as of , 2020 (the “Effective Time”), assumed all rights, hab111t1es and obligations

of CIC and/or AUCRA under your workers’ compensation insurance policy with CIC and/or
AUCRA.

From and after the Effective Time, all references in your policy or certificate to,“CIC” or
“AUCRA” are hereby changed to [Reinsurer] . Except for the
substitution of [Reinsurer] for CIC and/or AUCRA
as your insurer, your rights as an-insured will not be affected by the change in companies, and the
terms and conditions of your policy or certificate will not be changed by reason of the
assumption.

All correspondence and inquiries concerning your policy or certificate, including premium
payments, policy or certificate changes, and notices of claims, should be submitted to:

[Reinsurer]
[Street Address]
[City], [State [Zip Code]

This Certificate of Assumption, as of the Effective Time, forms a part of and should be attached to

- the policy or certificate issued to you by CIC and/or AUCRA.

IN WITNESS WHEREOF, has caused this
Certificate of Assumption to be duly signed and issued.

[Reinsurer]
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NOTICE OF REJECTION OF ASSUMPTION
. ;To: ‘California Insurance-Cognpany/Applied Underwriters Captive Risk Assuranee Company, Inc.
- REJECTION

I have reviewed the Notice of Transfer and the Certificate of Assumptlon whereby [Reinsurer] would
assume all of the rights, liabilities, and obhgatlons of California Insurance Company and/or Applied

- Underwriters Captive Risk Assurance Company, Inc. (“AUCRA”) under my workers’ compensation
.insurance policy previously issued by California Insurance Company and/or AUCRA.

I hereby notify you that I REJECT the proposed assumption of my policy and the substitution of
[Remsurer] thereunder, and I wish to retain my policy with California Insurance' Company and/or
AUCRA. Tunderstand and agree that the even though my Policy will not be assumed by [Reinsurer], the _
Policy Liabilities under my CIC and/or AUCRA Policy will be reinsured and admlnlstered by -
[Reinsurer].

DATE:

‘ ;Policyholder Signature

Prmt or Type Name

i
)
i 2
[

'California Insurance Company and/or AUCRA Policy ID #
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